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e alike, 
d, that 
al Those of our readers, who find diversion in 
betore the oddities and eccentricities which occa+ 
Ya sionally make their appearance in the opinions 
». Rep, | of courts, will be amply repaid by an examin- 
ation of the opinion of the Supreme Court of 
nel Georgia in the recent case of Green v. Coast 
ue line R. Co., reported in 24S. E. Rep. 814. 
ves and itis certainly unique in the history of juris- 
bsolute prudence. A peculiarity of the case is that 
cara ex-Chief Justice Bleckley, who retired from 
. Pak, the bench in 1894, assisted the court in decid- 
f ing it, and at their request prepared the opin- 
? hel ® io which is characteristic of that eccentric 
sot her but able jurist. 
a _ The case was that of a widow against a 
therule @ wailroad company, arising out of the killing 
» an ‘@ ofthe plaintiff’s husband and son, and the 
®@ learned ex-Chief Justice fairly lets himself out 
on cal “infavor of the widow. After judgment for 
noxy.— gj damages for the homicide, the railroad com- 
-  @ pany had become insolvent, and the question 
eal ® involved was whether the widow’s judgments 
: to im g@ should take priority over a mortgage previ- 
et ® ously executed on the income and corpus of 
reaael theroad. The judgment was recovered after 
a default under the mortgage, but before the 
that the “appointment of a receiver, and while the com- 
bees ® favy was still operating the road. Contrary 
zeotby jm “the general current of authority, the court 
—Sraté 4 decided that the judgment should in equity 
— ledeemed a part of the running expenses, 
as bee tnd a preferred charge upon the income ; and 
a the latter having been diverted for better- 
t living, ments and other expenses, that the judgment 
we should be a preferred charge upon the corpus. 
vF 004 Discussing the subject of preferential debts 
iheurred in keeping up a railway as a going 
—Under “ncern, the opinion thus speaks: ‘‘Every 
neon & titect authority known t i inst 
a peu: y known to us is against us. 





Nevertheless we are right, and these authori- 
ties are all wrong, as time and further judi- 
tal study of the subject will manifest. The 
stake made by courts and judges has been 
that they treat the problem of preferential 
debts as having but one pole—the affirmative 
‘Pole of benefit—ignoring the negative pole of 
burden altogether. * * * There seems 
Whe a theory that if mortgaged railroads 














can be kept going concerns, it matters not 
what else may stop. That the public is de- 
cidedly the most important going concern in 
existence appears to be overlooked. As a 
part of the public, the husband and son of 
Mrs. Green were going concerns, and the go- 
ing of this railroad was the cause of their 
ceasing to be such. The cases upon which 
we are animadverting would treat as a prefer- 
ential debt a claim for the coal or wood con- 
sumed in generating the steam which killed 
them, but would deny any preference what- 
ever to a judgment for damages resulting 
from the homicide.’’ After elaborating the 
theory of the positive and negative poles of 
benefit and burden, and experimenting with 
electric similes, we have a display of genuine 
fire-works, as follows: ‘‘Two of the most 
important and best considered cases which 
lie in our path are Hiles v. Case, 14 Fed, 
Rep. 141, and Trust Co. v. Riley, 16 C. C. 
A. 610, 70 Fed. Rep. 32. In the first there 
were several interveners, who wanted dam- 
ages for burning their timber and cranberry 
marsh. The fire resulted from sparks escap- 
ing from locomotives. * * * Ina bright, 
clear and admirable opinion, except that it 
fights on the wrong side, * * * Judge 
Dyer proceeds to fire interveners from his 
court by a volley of judicial sparks.’’ 





The closing paragraph of the opinion deals 
with the Roentgen rays and Thompson on 
Corporations. After complimenting that 
work the Georgia Nestor proceeds to show 
that even this high authority has failed to no- 
tice his theory of the positive and negative 
poles or the light thrown from his Cathode 
ray but is still stumbling about in tallow candle 
half light with the other authorities cited. 

The most peculiar feature of the opinion 
are two companion pictures appended—the 
first illustrating ‘‘the hand of the mortgagee 
extended for all’’ and the ‘‘hand of the widow 
and ex-mother extended for some’’ ‘‘before 
exposure to the Cathode ray.’’ The merit of 
each is represented by the shading—the 
mortgagee having much the better of it. The 
other picture represents the same hands ‘‘af- 
ter exposure’’ to the Cathode ray of the ex- 
Chief Justice’s mental camera—the bones and 
sinews of the widow’s hands being brought 
out in deep dark lines, while the hand of the 
bold, bad mortgagee shows as white and as 
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hard as his stony selfish heart. The idea of the 
whole thing is certainly original but with all 
its eccentricities, the opinion is learned and 
persuasive and will well repay a careful per- 
usal. 








NOTES OF RECENT DECISIONS. 


SaLtes—De tivery.—In Kellogg Newspaper 
Co. v. Peterson, 44 N. E. Rep. 411, decided 
by the Supreme Court of Illinois, it was held 
that where heavy printing machinery and ap- 
pliances located in leased rooms are sold in 
good faith, the locking of the doors and sur- 
render of the keys by the vendor to the 
vendee is a sufficient delivery of the prop- 
erty. Among other things the court said, 
that ‘‘where goods and chattels sold are of a 
nature or character that they do not admit of 
an actual, immediate and complete delivery, 
the law recognizes and allows a symbolical de- 
livery, as being a sufficient transfer and de- 
livery. The delivery of the keys of a store or 
building in which goods are, is construed 
clearly expressive of a symbolic delivery 
which will pass the possession where such is 
the intent of the parties in good faith. Wilkes 
v. Ferris, 5 Johns. 335; Packard v. Duns- 
more, 11 Cush. 282; Marsh v. Fuller, 18 N. 
H. 360; Vining v. Gilbreth, 39 Me. 496; 
Sullivan v. Smith, 15 Neb. 476, 19 N. W. 
Rep. 620; Sharp v. Carroll, 66 Wis. 62, 27 
N. W. Rep. 832; Hart v. Wing, 44 Ill. 141; 
Logsdon v. Spivey, 54 Ill. 104; Ticknor v. 
McClelland, 84 Ill. 471; Feltenstein v. Stein, 
157 Ill. 19, 44 N. E. Rep.—. The goods and 
chattels sold were of a nature and character 
that were not susceptible of an actual, com- 
plete and immediate delivery and removal ; 
and, the sale being in good faith, a symbol- 
ical delivery, by locking the doors and deliv- 
ering the keys to the appellee, was a delivery 
of pessession to him, and was not fraudulent, 
in fact or in law, as against appellant. It is 
a principle of construction that laws which 
enlarge the common law remedy by distress 
must be strictly interposed. Our statute 
does not give the landlord prior lien by dis- 
tress greater than existed at common law, 
except in the case of crops grown or growing 
on the demised premises. Hadden v. Knick- 
erbocker, 70 Ill. 677. At common law, a 
levy of a distress warrant could only be made 





upon the demised premises, and a right at : 
distress terminated by a removal of goojy 


from such demised premises, and the goody 
of a stranger upon the demised premises, gy. 
cept in a very few instances, were, at com 
mon law, liable to distress. The excepted 
cases were such as the goods of a boarder jy 
his room, etc., on the premises. By sectigy 
16, ch. 80, of the Landlord and Tenant agt, 
the landlord may seize for rent any personal 
property of his tenant that may be found ip 
the county where the tenant resides. That 
section then provides: ‘‘And in no cag 
shall the property of any other person, a 
though the same be found on the premises, le 
liable to seizure for rent due from such ten 
ant.’? At common law, the goods of a ter 
ant were free froma lien until they wen 
actually taken; the lien attached on seizur 
only, except as to crops grown or growing 
upon the demised premises. That is the rule 
in this State. A landlord can in this State, 
with the above exception, only acquire a lien 
by commencing proceedings. Until he dog 
so the tenant is as much the owner of his e& 
fects as any other person who owns property 
and owes debts. No dormant or secret lien 
of a landlord exists against a tenant’s prop 
erty until a seizure by distress or other pr 
ceeding. The tenant may sell, and the 
buyer may remove, the purchased goods 
The tenant may convey title where his saleé 
made in good faith on the part of both buyer 
and seller. Morgan v. Campbell, 22 Wal 
381; Becker v. Dupree, 75 Ill. 167; Hadden 
v. Knickerbocker, supra.’’ 





MunicipaL Corporations — ConTRacti— 
REJECTION OF Brp — LiaBitity To BipDER.— 
In Talbot Paving Co. v. City of Detroit, 
N. W. Rep. 979, decided by the Supreme 


Court of Michigan, it was held that though 


a city charter requires contracts to be let 
the lowest bidder, the lowest bidder under# 
contract proposed to be let by it, whose bid 
has been rejected, has no right of action # 
law against the city to recover the profilé 


which might have been made had his bid 


been accepted. The court says in part: 


While it is true that there are many cases in which 
an injunction has been ordered because of the rejec 


tion of the lowest bid, and acceptance of a higher i 
under the same notice of letting the contract (Tim 


Pub. Co. v. City of Everett [Wash.], 37 Pac. Rep.) 


and cases there cited), yet we find no cases, except® 
referred to hereafter, where a party has been P®~ 
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mitted under such circumstances to bring and main- 
tain an action at law for loss of profits. There are 

also cases which hold that the local assessment is 

yoid if the contract is not awarded to the lowest bid- 

der. ‘I'wiss v. City of Port Huron, 63 Mich. 528, 30 N. 

W. Rep. 177. While, under the charter of Detroit, it 

was the duty »f the city to let the contract to the 

lowest responsible bidder, yet this charter provision 

was not passed for the benefit of the bidder, but asa 
protection to the public. We think the rule as stated 

in Strong. v. Campbell, 11 Barb. 188, is the true one, 

and the one which has always been adhered to by the 

courts. It is there stated as follows: ‘*Wherever an 
action is brought for a breach of duty imposed by 
statute, the party bringing it must show that he had 
an interest in the performance of the duty, and that 
the duty was imposed for his benefit. But where the 
duty was created or imposed for the benefit of an- 
other, and the advantage to be derived to the party 
prosecuting by its performance is merely incidental, 
and no part of the design of the statute, no such right 
is created as forms the subject of an action.” The 
Jearned judge writing the opinion in that case cites, 
in support of this rule, the cases of Bank v. Mott, 17 
Wend. 556; Martin v. Mayor, ete., 1 Hill, 545, 19 Vin. 
Abr. 518; 1 Salk. 19; Ashby v. White, 6 Mod. 51. The 
court in Strong v. Campbell, supra, said: “Itis un- 
questionably the duty of every officer to perform 
every duty imposed upon him by lawin the manner 
and to the extent prescribed, and he may be punished 
for every violation to the injury of the public or that 
ofindividuals. But it does not follow that sume one 
has a right of action against him for every neglect or 
violation of duty to recover private damages.”’ Mr. 
Justice Selden, in the case of Trustees of the Village 
of Plattsburgh, 16N. Y. 161, note, filed an opinion 
written by him in the case of Weet v. Trustees of the 
Village of Brockpo1t, which was adopted by the court 
as decisive of the Plattsburgh case. The learned jus- 
tice reviews at great length the various cases, both 
English and American, upon the subject. He says: 
“We see from the two classes of cases that there is an 
important distinction between the obligations as- 
sumed by private individuals for a consideration re- 
ceived from the government or sovereign power of 
the State and those assumed by public officers. 

The reason for the distinction appears to be that 
intimated by Gould, J., in Lane v. Cotton, 1 Ld. 
Raym. 646, viz.: that the duties in the one case are 
imposed upon the officer for public purposes only, 
while in the other they are voluntarily assumed with 
aview to private advantage. The cases which have 
been cited show that, in respect to this distinction, 
corporations have been placed upon the same footing 
as private individuals.”” Continuing, Mr. Justice 
Seldon says that he has been able to find only one case 
in this country or in England opposed to those views, 
and that is the case of Adsit v. Brady, 4 Hill, 680. 

In view of this rule, what is the position of the city 
of Detroit toward the plaintiff? It owed no duty to 
the plaintiff. The charter provisions which required 
the acceptance of the lowest responsible bid had no 
reference to any interest which the bidder might have 
inthe premises, but was passed to protect the inter- 
est of the citizens of the city. Though the act ac- 
cepting the second bid may have been against the in- 
terest of the citizens, certainly the plaintiff could have 
ho action to redress that wrong and injury. It may 
have been, and evidently was, under the facts shown, 
8 neglect of duty, and the plaintiff undoubtedly was 
injured by it. The case of Adsit v. Brady, supra,was de- 








or omits to act contrary to his duty, the law gives re- 
dress to the injured party by an action adapted to the 
nature of his case. But, as we have seen, that rule is 
not sustained, except in cases where the act per- 
formed or omitted to be performed was witha view 
to some private advantage. But, it is contended, this 
rule would be a great burden upon the public, and 
lead to great frauds in municipal affairs. It may be 
said in answer to this proposition: First, that the 
public are not here complaining; and, second, that 
the plaintiff is not in a position to take advantage of 
the act, as the charter was not adopted for its indi- 
vidual benefit. Again, it is apparent that, if frauds 
may be perpetrated in that way, there is a remedy by 
injunction to prevent the making ofa contract with 
the next highest bidder. We are of the opinion that 
the plaintiff cannot sustain this action. 





MasTER AND SERVANT—CONTRACT TO Pay 
FOR SERVICES—WHEN ImpLieD.—The ques- 
tion as to the implied obligation to pay for 
services not expressly contracted for came 
before the Supreme Court of Oregon in 
Kiser v. Holladay, 45 Pac. Rep. 759, the court 
holding that, as between strangers, where one 
performs services for the benefit and with the 
knowledge and tacit consent of another, un- 
der such circumstances as give the latter 
reason to believe that paymeat therefor is 
expected, a promise to pay a reasonable 
compensation will be implied. The court 
says in part: 

It is insisted that, before the defendant could be 
made liable for the services of plaintiff, they must 
have been performed at his request, or he must have 
promised to pay for them after knowledge thereof. 
Glenn v. Savage, 14 Or. 577, 18 Pac. Rep. 442. No re- 
covery can be had for an act done for the benefit of 
another as a voluntary courtesy, and without his re- 
quest. This is the doctrine announced in the case 
just cited, which is not only sound law, but is in con- 
sonance with good morals. But the law will imply a 
request on proof of certain circumstances and the 
beneficial nature of the services. Osborne v. Rogers, 
1 Saund. 264, note 1; Moore v. Fox, 10 Johns. *244. 
Spencer, J., in Oatfield v. Waring, 14 Johns. *192, 
says: ‘‘A request may be inferred from the bene- 
ficial nature of the consideration, and the circum- 
stances of the transaction.” See, also, Forbis v. In- 
man, 28 Or. 72, 31 Pac. Rep. 204, and Force v. Haines, 
17 N. J. Law, 412, where the doctrine is approved. As 
between strangers, the rule seems to be that, when 
one person performs services for the benefit and with 
the knowledge and tacit consent of another, the law 
implies a promise to pay a reasonable compensation. 
Weston v. Davis, 24 Me. 375; Hart v. Hess, 41 Mo. 
445; Schwarz v. Schwarz, 26 Tll. 81; Lewis v. Trickey, 
20 Barb. 387; Livingston v. Ackeston, 5 Cow. 581; 
Guild v. Guild, 15 Pick. 129. But the implication of 
such a promise may be overcome by evidence of an 
understanding that no compensation should be made. 
See two cases last above cited. Where there is such 
an understanding, the law cannot imply a promise, 
and the understanding itself may be implied from 
circumstances. Moulin vy. Columbet, 22 Cal. 510. It 
is said the law will not imply the promise where a 
near relationship exists, such as parent and child, or 
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one standing in loco parentis toa foster child, etc. 
Andrus y. Foster, 17 Vt. 556; Brown v. Yaryan, 74 
Ind. 805; Moulin v. Columbet and Guild v. Guild, 
supra. And, ordinarily, where a destitute person is 
received through charity, provided with necessaries, 
and set to work, he is under no obligation to remain, 
and has no claim for wages without some express 
agreement to that effect, and yet one may be implied 
from the peculiar circumstances of the case. 2 Pars. 
Cont. *47. Previous employment or servitude is 
sometimes a circumstance of weight in determining 
the question and conditions of a subseqnent employ- 
ment. In McMillan v. Page, 71 Wis. 655, 38 N. W. 
Rep. 176, the court say: ‘In this case the plaintiff 
was an entire stranger to the defendant, and was not 
a member of his family until she was employed by 
him to work for a compensation; and, when that time 
of employment was at an end, she continued to work 
for him in the same general way, but more labo- 
riously; and, if she did so without any express agree- 
ment, the Jaw would imply from their former rela- 
tions a promise on his part to pay her therefor what 
her services were reasonably worth. In other words, 
she was not a member of his family except as a hire- 
ling; and, if she continued in his family, the law 
would imply that she was still a hireling. There was 
nothing to create any other relation between them 
except that of employer and employee.” 

If, in this case, the alleged agreement set up by way 
of a separate defense had been proven, there could be 
no possible ground for implying a promise on the 
part of defendant to pay plaintiff any wages. This 
was a question properly for the jury to pass upon. 
However, it was incumbent upon the plaintiff, in the 
first instance, to show that he was entitled to wages, 
either by reason of an express agreement or promise, 
or of facts and circumstances from which the law 
will imply a request, which will raise a promise to 
pay what the services were reasonably worth, or 
from which the law will imply the promise itself. 
Whether circumstances of this character are spoken 
of as implying the request and deducing the promise, 
or implying the promise, makes but little difference. 
The effect is to imply the promise, and it is upon this 
that the action is based, as without it there could be 
no contract, and hence no liability. The jury, in 
passing upon this question, had a right to consider, in 
the first place, whether any services were rendered. 
This being resolved in favor of plaintiff, then it was 
their province to consider the circumstances which 
induced and under which they were rendered, the 
situation, condition, and relation of the parties, the 
character and value of the services, and the necessity 
therefor; and if it was fairly deducible therefrom 
that the defendant had reason to expect or to believe 
that the plaintiff expected to be paid for his labor, 
and did nothing to disabuse him of his expectations, 
allowed him to go on rendering important services, 
then their verdict was right; the promise to pay for 
such service its reasonable worth was implied. 
Wood, Mast. & Serv. § 62. 





CorPORATION—TRANSFER OF STOCK—DiIVvI- 
DENDS—SET OFF—PARTNERSHIP Dests.—In 
American Nat. Bank v. Louisville Warehouse 
& Elevator Co., 36 S. W. Rep. 960, the Court 
of Chancery Appeals of Tennessee consid- 
ered an interesting question involving the 
transfer of stock in a corporation, the court 





holding that where the by-laws of a corpo. 
tion provided that the stock should be trang. _ 
ferable only on the books of the company, | 


such provision was for the protection of the 
company only, in payment of dividends, ete,, 
and did not entitle the corporatiun to set off 
the dividends due a stockholder in payment 
of a debt due the corporation where it had 
actual notice of the transfer of the stock, and 
that a corporation may not apply the diy. 
dends due to an individual stockholder to the 
payment of adebt due to the corporation 
from a partnership of which the stockholder 
is a member. Upon the law of the case the 
court says: 


Leaving out of view for the present the fact that the 
indebtedness sought to be used in defense is a part 


nership debt while the dividend is individual, the © 


case stated raises a pure question of set-off under the © 
transfer rule. Where a corporation has a by-law 


adopting the transfer rule, and there is no lien upon | 


shares of stock by the charter, by-laws, or ctherwise 
for debts due from stockholders to the corporation, 


and where shares have been transferred by indorse — 


ment and delivery of the certificates, but not upon 
the books of the corporation, and after such transfer 
a dividend is declared, and at that time the apparent 
owner upon the corporation books owes the corpora 
tion a sum of money, can the corporation, when sued 
for the dividend by the assignee of the stock set up 
and successfully rely by way of set-off upon such in- 


debtedness due it from such apparent owner? It is — 


the settled law of this State that the title of the pur 
chaser upon the assignment of the certificate is com 
plete without registration. It is said in Smith ¥ 
Railroad, 91 Tenn. 221, 238, 18S. W. Rep. 549: “The 
rule requiring transfer on the books of the company, 
by the well settled line of decisions in this State and 
by the great weight of authority in the courts of 
America, is a rule made solely for the benefit of the 
company. By it the company is enabled to know who 
are entitled to vote and to whom it may pay div- 
dends.” And see Cornick v. Richards, 3 Lea, i 
Cherry v. Frost, 7 Lea, 1; Bank y.!Farrington, 18 Lea, 
333; West Nashville Planing Mill Co. v. Nashville 


Sav. Bank, 86 Tenn. 252, 6 S. W. Rep. 340; Caulkins¥. | 


Gas Co., 85 Tenn. 683, 4S. W. Rep. 287. The subject 
is fully discussed in Cornick v. Richards, and it is im 
material whether the stock be so transferred as ck 
lateral security on a debt or by way of absolute sale. 
Cornick y. Richards, 8 Lea,1; Bank v. Farrington, 8 
Lea, 333; Cherry v. Frost, 7 Lea, 1. And see on the 
general subject, 2 Thomp. Corp. § 2391, and cases 
cited; McNeil v. Bank, 46 N. Y. 331; Gemmell % 


Davis, 75 Md. 546, 28 Atl.‘Rep. 1032. The general rule 


is that a dividend belongs to the one who is the owner 
of the stock at the time when the dividend is actually 
declared. Thomp. Corp. § 2172. It would seem 
follow from these two principles that the dividend 


declared upon the stock in question in this case be 


longed to the complainant, and was not liable to the 


defendant’s claim of set-off, unless the right to sug 


set-off be found in the existence of the aforesaid tral 
fer rule. It is to be observed that the transfer rule is 
ineffectual to prevent the passing of the title and te 
perfect control over the stock by the assigne®, i 
respect to the conveyance thereof. It is conceded * 
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—————— 
the authorities that the effect of a failure to have he 
stock transferred upon the books of the company will 
pe at least to authorize the company to treat the ap- 
parent owner, as shown on the books of the company, 
as the real owner, so far as voting is concerned, and 
so far as the payment of dividends is concerned, 
where such payment is made without knowledge of 
the transfer. Does the rule operate further than this 
with regard to dividends? We have been unable to 
find any authority directly upon the point. We have 
been cited to Gemmell vy. Davis, above referred to. 
The substance of that case is thus stated in Thomp. 
Corp. § 2133: “‘As a dividend, when declared, be- 
comes so much money owing by the corporation to 
the shareholder, if the shareholder is at the time in- 
debted to the corporation, the latter has, on principle, 
the rigut to apply the dividend in liquidation of the 
debt; in other words, it has the same right of set-off 
that any other creditor has. But this right of the as- 
signee rests upon a mutuality of indebtedness; and 
hence, where the shares have been assigned, although 
not on the books of the company, prior to the decla- 
ration of the dividend, the corporation has no right 
toset off as against the assignee, who becomes the 
equitable owner, provided it has knowledge of the 
assignment prior to the declaration of the dividend.” 
This last clause, if it be treated as a purposed limita- 
tion of the rule—that is, the clause, “provided it has 
knowledge of the assignment prior to the declaration 
of the dividend,”’ renders the authority of no particu- 
lar value in the case we have in hand. The case is an 
authority for all of the above excerpt from Thompson 
on Corporations except the last clause. That portion 
ofthe opinion was dictum. In that case, however, it 
did appear that all parties in interest knew of the 
rights of the assignee prior to the declaration of the 
dividend. In the case we have under consideration 
itappears that the corporation was not aware of the 
rights of the complainant at the time the dividend 
was declared. Is this a material circumstance or 
proper ground for a distinction as to whether the 
company would have the right to set off in the one 
ease rather than the other? In Gemmell v. Davis, su- 
pra, the materiality of this fact seems to be based 
upon the idea that, where the company had no knowl- 
edge of the existence of the transfer it must be sup- 
posed to have dealt with the apparent stockholder on 
the faith of his owning the stock, and hence of his 
Tight to the dividend. But, as pointed out by counsel 
upon both sides, this theory is without any substan- 
tial foundation. As well said in the brief of one of 
the counsel: ‘‘No company can be presumed to have 
given credit to one of its stockholders on the faith of 
the dividends it might thereafter declare, because 
it is obliged to know that, after having obtained 
the credit, the stockholder would, notwithstanding 
his indebtedness, have the unobstructed right to im- 
Mediately transfer his stock on the books, and thus 
alien, not only the stock, but all future dividends.” 
We do not think the question can be determined upon 
any such considerations as these. It must be settled 
Upon the abstract question as to the force of the rule 
itself. This rule has a foundation in sound reason, 
When itis held to protect the company in the pay- 
Ment of dividends, and in the settlement of the ques- 
tion as to who has the right to vote, because, as to the 
latter point, it is essential to the orderly management 

_ ofthe company’s affairs, and, as to the matter of div- 

 idends, protects the company from contests that 

' ‘Might be embarrassing, and, if much extended, even 

_ Minous. Thus far we have a reasonable limitation or 

| Walification of the rights of the owner of the stock, 





grounded upon the well-being of the company, and 
from which the owner of the stock can at any time re- 
lieve himself by bringing forward the shares of stock, 
and having the proper entries made upon the books 
of the company. On the other hand, in view of the 
rapidity with which shares of stock may and do pass 
from hand to hand, it is practically impossible for the 
company at any given time to know who is the owner 
of such shares. The enforcement of the rule for 


. these two purposes cannot be said to in any just sense 


impair the value of the owner’s property in the 
stock, because by leaving it standing in the name of 
the former owner upon the books of the company, he 
clothes such person, so far as the company is con- 
cerned, with the apparent ownership of the property, 
and it must be held with his consent, inasmuch as he 
is presumed to know the rule of law applicable to the 
matter. To be sure, when one who is not in fact the 
owner Of the stock, votes it in a corporate meeting, or 
when he draws a dividend upon such stock, he thereby 
exercises attributes belonging to the real owner, 
and he thereby, to that extent, controls the owner’s 
property, even if he does not impair it. That he does 
not in fact impair it, is shown by the rule that, al- 
thovgh the company is protected in making the pay- 
ment to such apparent stockholder, yet, as between 
him and the real owner, he can be compelled to re- 
fund the dividend so collected by him; so that at last 
it resolves itself into the necessity of protecting the 
corporation. The person so appearing upon the 
books of the company to be the stockholder is notin 
fact the stockholder. He may exercise in the par- 
ticulars mentioned the attributes of a stockholder, 
but he does so,in asense, asthe agent of the real 
owner. The corporation must know always that any 
of the persons who appear uponits books as stock- 
holders are not such in fact, but, so long as these per- 
sons appear to exercise the attributes of stockholders 
in voting and in the collection of dividends, it is im- 
material to the company as to where the real owner- 
ship exists. These reasons appear to us to fully jus- 
tify the existence of the rule. Can it be said in any 
sense that the right of set-off to the company for any 
debt it may hold against the apparent stockholder 
against the dividend is necessary for the company’s 
protection? We think not. The principle is as laid 
down and fully discussed in Cornick v. Richards, 3 
Lea, 1, that the shares of stock represent property, 
the interest of the stockholder in the corporation; the 
corporation is one person, its stockholders are differ- 
ent persons. The corporation has no right to control 
its stockholders in the management of their property, 
or to say to whom it shall be transferred. The divi- 
dend isan incident ofthe property attached to it, 
arising out of it. A rule which would authorize the 
company to appropriate to its own use a dividend be- 
longing to the owner, without his consent, to pay a 
debt due from another, would be, in effect, placing a 
restriction upon the right of transfer; that is to say, 
this would be the effect of a rule that, in the absence 
of an entry upon the books of the company, the divi- 
dends should be open to be set off against an indebted- 
ness an apparent stockholder might owe to the com- 
pany. Dividends necessarily go with the stock. They 
can be no more controlled or appropriated by the 
company than the stock itself, except in so far as may 
be necessary for the protection of the company within 
the principle hereinbefore stated; and, as we have 
held, the right of set-off is not an incident to the right 
of protection. 

It is proper to say, with reference to the statement 
of facts with which this opinion isprefaced, that it 
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does not affirmatively appear in the proof that the 
transfer of the shares of stock was accompanied with 
a blank power of attorney, signed, as is usual in this 
class of cases, and which appears in all statements of 
the rule as to the communication of title. We take it, 
however, that the transfer was in the usual form in 
this regard, and that the failure to make it distinctly 
appear in the proof was an oversight; and as counsel 
upon both sides have treated the case as if this item 
of proof were in, we have also treated itin the same 
way. However, the case must be decided for the 
complainant, at all events, upon another ground. The 
defense, as stated, is set-off, but the debts are not 
mutual; the debt held by the company being against 
Lanier & Burnett, and the dividends against which 
the set-off is claimed being to Lanier alone, treating 
him, for the purposes of this question, as the owner. 
Flint v. Tillman, 2 Heisk. 202. And see Turbeville v. 
Broach, 5 Cold. 270; Blanks v. Smith, Peck (Tenn.), 
186; Robertson v. Talbot, 2 Yerg. 258; Henry v. 
Walker, 11 Heisk. 194. 





PRINCIPAL AND AGENT — RiGuts or THrrD 
Persons — Set orr or Dest or AGenT—As- 
SIGNMENT.—It is decided by the Supreme 
Court of Appeals of West Virginla, in 
Stevenson v. Kyle that if an agent 
sell property of his principal, and take 
an order on a third person in his own 


name, the order is the principal’s property ; 
and, as itis an assignment, the principal may 


compel the third person to pay it, he having 
afund in his hands; and the third person 
cannot set off a debt of the agent due him 
against the order, or, even with the agent’s 
consent, apply it on such debt, though the 
third person knew nothing of the agency ; that 
an order on the whole or part of a fund is an 
assignment of the whole or part of such fund ; 
that to warrant an order on a fund, it must 
have either a real or potential existence in 
the hands of the drawee of the order; and 
that an assignment by an assessor or other 
public officer of his salary or compensation 
for future service, or continuing and yet in- 
complete service, not yet payable, is contrary 
to public policy, and invalid. The court 
says: 

Bolin, as agent for Stevenson, sold a horse of Steven- 
son to Hayslip, taking in payment an order from Hay- 
slip on Kyle. Before taking the order, Bolin asked 
Kyle if he would accept the order, and was informed 
that he would. At that time, Bolin owed Kyle a note 
for a larger amount than the order. Before the order 
was drawn, Hayslip also asked Kyle if he would ac- 
cept an order drawn by him in favor of Bolin for the 
horse, and Kyle told him that he would, as Bolin 
owed him, and he could thus utilize the order. 
Neither Hayslip nor Kyle knew thatthe horse was 
not Bolin’s, or of any interest of Stevensonin the 
transaction. Bolin assigned, and delivered the order 


to Stevenson. When Bolin informed Kyle that he had 
the order, Kyle credited its amount on Bolin’s note to 





him, but never had possession of the order, 
Stevenson presented the order to Kyle for pa 


Kyle told him. he had applied it on Bolin’s note, and 


refused to pay to Stevenson; and Stevenson sued be. 
forea justice, and, on appeal to the circuit , 
there were a verdict of a jury and judgment in fayorg 
Kyle, and Stevensou brings the case here. 

It is clear that when Bolin, as agent for Stevenson, 
sold his horse to Hayslip, and for its price took the 
order in his own name, that order was Stevenson 
though the legal title to the order vested in Bolin, be. 
cause of the relation of principal and agent; and it 
falls under that ordinary rule that where one, ¢ 
pecially in trust relation, buys property with the 
funds of another, atrust results for him whose money 
acquired, giving him the real ownership, and this no 
matter whether property be turned into notes or other 
securities, or vice versa; and it will be followed 
through any transmutations as long asit can be traced, 
unless the right of a bona fide holder for value inter. 
vene in those cases where his rights call for his pro 
tection. Story, Ag. § 229; Mechem, Ag. § 780; Pum 
phrey v. Brown, 5 W. Va. 107; Hamilton v. Steel, 2 
W. Va. 348; Bank v. King, 98 Am. Dec. 215. Where 
the subject is money current or negotiabie paper go 
ing into the hands of one for value, without notice, it 
is different. 
Where once the character of trust is stamped upon 
the property, no subsequent dealing with it by the 
agent or trustee can remove its stamp as between him 
and the principal or beneficiary. Heiskell v. Powell, 
23 W. Va. 717. And, where an agent acquires per 
sonal property with funds of his principal, it may be 
followed into the hands of third persons, though im 
nocent, having no notice of the right of the principal, 
who purchase for value, as that third person can get 
no better title than has he from whom the third per 
son derives title. 
229. This doctrine avails at law. 2 Story, Eq. Jur. # 
1258, 1259. The agent cannot apply it to pay his debt, 


If he does, the principal may follow and recover it, — 
The agent cannot apply it to his debt, nor releases — 


debt of his principal. Mechem, Ag. §§ 789, 7. 
Therefore this order was Stevenson’s and Kyle 
could not, even with Benson’s knowledge or con 
sent apply it on Bolin’s note. 
act, and, when he credited the amount of the order, 
Bolin had not delivered it to Kyle, but either Bolin or 
Stevenson had it. He did not buy the order, but, on 
his own motion, credited its amount on Bolin’s note 
to himself. The order given by Hayslip to Bolin was 
an assignment for so much of any indebtedness of 
Kyle to Hayslip. Bank y. Kimberlands, 16 W. V& 
555. So this order gave Stevenson an assignment of 
so much of any fund that might be in Kyle’s hands 
belonging to Hayslip, and Kyle could not effectually 
apply it to Bolin’s debt to him. 

But next the question comes up: Was there such 
a fund in Kyle’s hands of Hayslip as was capable of 
being assigned by the order? The thing assigned 
must have a real or potential existence. Wiant % 


Hays, 388 W. Va. 681, 685, 18 S. E. Rep. 807; Field | 


Mayor, etc., 57 Am. Dec. 440. Who, if anybody, owed 
Hayslip? That corporation called the county 


of Cabell county,—not Kyle, the sheriff; for that. 


court was to pay Hayslip, who was assessor. It wa 


to allow or disallow his compensation, and issue # ~ 
draft on the sheriff to pay, but never until that draft — 
issued would Kyle, the sheriff, be under any oblige —~ 
tion to pay, and then not as an individual, but of” 


cially, as sheriff and ex officio county treasurer. 
does not appear that the county court had even al 





Mechem, Ag. § 786; Story, Ag. § 28 © 


Mechem, Ag. § 784; Story, Ag. § — 


But it was Kyle’s own ~ 
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jowed Hayslip’s salary, or issued a draft for it on this 
sheriff. Therefore, there was not yet in his hands 
anything which we could say had either a real or 

tential existence. As the assessor was in the em- 
ploy of the public, we may say that his demand upon 
the county had such an existence that an order to the 
county court from Hayslip would have passed it; but 
we cannot say the same of an order on Kyle, when it 
does not appear there wasacent in his hands. And 
there is another reason against the efficacy of that or- 
derasan assignment of Hayslip’s salary as an as- 
sessor, and that is that the salary or compensation of 
s public officer is not assignable, because this would 
permit the public service to be prejudiced and under- 
mined by the transfer to strangers of funds appro- 
priated to salaries. If it were allowed, the assignee, 
by notice to the government or its subagents, would 
be entitled to receive pay directly, and take the place 
oftheir assignors in respect to the emoluments, leavy- 
ing the duties yet to be performed as a barren charge 
tobe borne by the assignors. Needy officers, under 
present pressure, would assign their future pay, and 
then neglect the public service. They would assign 
away the bread from their mouths. So that the be- 
hests of the public service and of the officers both 
concur in branding assignments of compensation for 
future service as contrary to public policy, as de- 
tracting from efficiency. Andis the government or 
the county court or other subagency of the State 
government to beembroiled in conflicting claims to 
salary or compensation? Where would its complica- 
tions end? If such an assignment is tolerated, we 
must tolerate it for fractions, and compel the county 
treasurer to pay part to one, parts to others. Of 
course, this would never do. Public policy and the 
orderly dispatch of public business would forbid this. 
We do not know whether the order was for past or 
future service of the assessor but, from its date of 
Mth July, | take it that it was for then-continuing 
service, and may as well be said to apply to future as 
to past service; and I understand that no assignment 
of quarterly, annual, or other compensations, payable 
at stated intervals, can be made in the middle of the 
quarter or year for services continuing, and not then 
complete. As only past service is assignable, the 
plaintiff must show that the service had been per- 
formed at the date of the service. The allowance is 
annual to an assessor, and some of the service was not 
yet performed. I do not see clearly why public 
policy should not prohibit the assignment of pay for 
past as well as future service, but the booxs do draw 
this distinction. Mechem, Pub. Off. § 874; Bliss v. 
Lawrence, 17 Am. Rep. 273; Bank v. Wilson (N. Y. 
App.), 25 N. E. Rep. 854; Field v. Chipley, 42 Am. 
Rep. 215; Robertson vy. Robinson, 39 Am. Rep. 17; 
Story, Eq. Jur. § 1040d; Schloss v. Hewlett, 81 Ala. 
%6,1 South. Rep. 263; note to Skipper v. Stokes, 94 
Am. Dec. 650; Bangs v. Dunn, 66 Cal. 72, 4 Pac. Rep. 
%63. So, I conclude, both for the reason that there 
Wasin Kyle’s hand no fund, and also because its as- 
fignment was invalid, that the order in question 
vested nothing on which recovery could be had. 








AN EXPOSITION OF THE LAWS PER- 
TAINING TO WHEELMEN. 


The bicycle has, during the past few 
years, increased wonderfully in usefulness 


| ‘ad popularity, and as an incident to this 





increase, there has sprung up, a list of 
questions for our courts to answer, which 
have taxed them not a little on account 
of the close distinctions which necessarily 
have been drawn. When the bicycle first 
made its appearance in the form of the old 
‘‘ordinary’’ or high wheel, and for a time af- 
ter the advent of the ‘‘safety,’’ it was looked 
upon as a mere toy, and the riding of it sim- 
ply a fad, which would soon die out; but as 
people learned of its usefulness, and under- 
stood its possibilities, when they found it 
taking its place so generally upon the streets 
and highways, this old idea that it was a mere 
toy slipped very naturally from their minds 
and they realized that they were ‘‘confronted 
with a condition not a theory,’’ and the bi- 
cycle became the subject of much thought, 
and the question respecting the riders’ rights 
and liabilities soon called for the decisions of 
the highest courts of our land. Among the 
first of these questions was, ‘‘Is a bicycle a 
vehicle ?’’ and, ‘‘What are its rights on the 
sidewalks and bypaths of cities and towns?’’ 
The question ‘‘Is a bicycle a vehicle?’’ nat- 
urally included the one respecting its rights 
on the sidewalks, for it was urged if itisa 
vehicle and has the same rights on the road 
as have other vehicles, then it must, as a mat- 
ter of course, be excluded from the side- 
walks. In one of the earliest decisions on 
this subject,! the court says: ‘‘We are of the 
opinion that it is a carriage or vehicle which 


_Carries a person mounted upon it, and which 
‘is propelled and driven by him. The word 


vehicle certainly is broad enough to include 
any machine which is used and driven on the 
traveled part of the high road for the pur- 
pose of conveyance.’’ This decision was 
rendered under a statute of Rhode Island 
which provided ‘‘that every person traveling 
with any carriage or other vehicle who shall 
meet any other person so traveling, on any 
highway or bridge, shall seasonably drive his 
carriage or vehicle to the right of the center 
of the traveled part of the road, so as to en- 
able such person to pass with his vehicle or 
carriage without interference or interrup- 
tion.’’ In an English case,’ it was decided 
that a bicycle is a carriage within the act 
which forbids the driving of any sort of car- 
riage ‘‘furiously so as to endanger the life or 


1 Rhode Island v. Collins, 16 R. I. 871. 
2 Taylor v. Goodwin, L. R. 4 Q. Bt Div. 228. 
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limb of any passenger.’’ The Supreme Court 
of Minnesota,’ holds that a bicycle is a ve- 
hicle and riding one in the usual manner as 
now done upon the public highway, for con- 
venience, recreation, pleasure or business, is 
not unlawful nor prohibited, and they cannot 
be banished because they were not ancient 
vehicles and used by Adam and Eve in the 
Garden of Eden. A highway is for public 
use, and a person driving a horse thereon has 
no rights superior to those of a person riding 
a bicycle. The Supreme Court of Indiana ,* 
held that a person in a carriage drawn by 
horses and the rider of a bicycle have equal 
rights upon the highway; and the allegation 
that defendant rode a bicycle in the center 
of the road at the rate of fifteen miles an hour 
and up to within twenty-five feet of the faces 
of plaintiff’s horses, whereby they became 
frightened and ran away, does not state a 
cause of action. Under the head of ‘‘bicy- 
cle,’’® citing also ‘‘carriage,’’ a definition of 
a bicycle is given and a case® holding that a 
bicycle is a carriage or vehicle within the act 
to prevent accidents by fast and furious driv- 


ing, but went further and held that a bicycle 
was not a vehicle within the act which gave 
the right to levy for toll on toll roads and 


bridges. From these cases the law seems 
clearly to recognize the bicycle as a vehicle 
so far as the rider’s rights and duties on the 
highways are concerned, as do also the decis- 
ions holding that a bicycle has no right on 
the sidewalks.’ In thiscase it was held, that 
a bicycle is a vehicle and asidewalk is intended 
for the use of pedestrians, and a person on 
a bicycle makes an unlawful use of it when 
he rides his bicycle along it longitudinally. 
The Supreme Court of Pennsylvania’ holds, 
riaing a bicycle on a sidewalk or a footway 
incurs the penalty provided by act of May 7, 
1889, against driving any horse or any ani- 
mal upon such walk, by virtue of the Act of 
April 23, 1889, declaring that bicyles and 
persons using them are entitled to the same 
rights and subject to the same restrictions as 
are prescribed in case of persons using car- 
riages drawn by horses. The unlawful use 


3 Thompson v. Dodge (Minn.), 60 N. W. Rep. 545. 

4 Holland v. Bartch, 120 Ind. 46. 

52 American and English Encyclopedia of Law, 
191. 

6 Taylor v. Goodwin, L. R. 4 Q. B. Div. 228. 

7 Mercer v. Corbin, 117 Ind. 450. 

8 Com. v. Forrest, 29 L. R. A. 365. 





of a sidewalk by bicyclers for a time without _ 


complaint cannot avail as a defense to 
the ‘prosecution of a person for such of — 
fense. ‘t is clearly evident that a bicycle 
is a vehicle within the meaning of the lay 
pertaining to vehicles on streets and high 
ways, and that the rider has the same rights 
and is subject to the same liabilites on the 
highway, as the person who rides or drives 
any other vehicle. Going beyond this hoy. 
ever, the question arises, is a bicycle a ye 
hicle within the rules of transportation com- 
panies respecting baggage ? 


Railroad companies, have, in the past, car 


ried bicycles as baggage free of charge, 
for a person having a first class passenger 
ticket; but the great number presented for 
carriage and the difficulty with which they 
were packed in the baggage cars, owing to 
the shape of the machine, led the roads to 


refuse to take them, unless they were paid 


therefor at the regular excess baggage rates, 
and that the owner sign a release exempting 


the company from damages in case of injury 
As yet no case has ever been 
before the courts as to this subject, except ” 
No doubt 7 
it will be urged that if the courts hold that a ~ 


to the bicycle. 
one case now pendingin Missouri. 


bicycle is a vehicle in one case, it must al 
ways be so classed, and as the courts have 


repeatedly held that a vehicle cannot be cai 


ried as baggage, a bicycle could be refused, 


Baggage is defined in the American and Ex © 


glish Encyclopedia of Law in the following 
terms: ‘‘Whatever the passenger takes with 
him for his personal use or convenience, a 


cording to the habits or wants of the particu-~ 


lar class to which he belongs, either with 


reference to immediate necessities, or to the - 


ultimate purpose of his journey, must be com 
sidered as personal baggage.’’ 
holding the following articles as baggage: 
Clothing, cloth and materials for clothing, 
rifle, revolver, pistol, guns when for sporting 


purposes,’ bedding, tools, surgical inst @ 
It would seem that rifles, revolvers j 
or guns, when used for sporting purpose — 


ments. 


come more nearly to bicycles than any others 
of this class. One case,!° holds that guns 
and other shooting paraphernalia are propel” 
baggage for a person on a shooting or hunt 
ing expedition. Of course this all appl 


9 51 A. D. 44. 
10 Van Horn v. Kermut, 4 E. D. Smith, 453. 
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the amount below the baggage limit, and 
should therefore come under the regular bag- 

e rules, and this would seem to be the 
better law. The legislature of New York at 
its last session passed an act, and the vote 
was almost unanimous, requiring railroads 
within the State of New York to carry bicy- 
eles free of charge the same as any other 
articles of baggage. Another question and 
one of no less importance, is in respect to the 
taxing of bicycles. There is absolutely no 
doubt that to tax them is just, and that such 
a tax could be levied and collected if the bi- 
cycle were classed with other personal prop- 
erty and taxed with it, but this does not 
seem to be the idea, as the question arises, 
“Can a special tax be levied on bicycles?’’ 
That it is right and proper to tax them there 
isno doubt but it certainly does not seem 
proper to discriminate against them. That 
there is no right to discriminate, the courts 
have clearly held, and a long line of decisions 
could be given in support of this holding, if 
there were any necessity of such. It would 
seem, therefore, to be as just to levy a tax on 
every man wearing a white hat, or on horses 
having three white feet, or on carriages hav- 
ing nickel trimmings, as to single out this 
velvet footed but serviceable little vehicle and 
levy a special tax upon it. Of course they 
use the road and they need good roads in or- 
der to be comfortably ridden, yet they never 
tear and mangle a road as other vehicles do. 
Asa rule the path followed by wheelmen is 
the smoothest part of the road, owing to the 
smoothing effect of the pneumatic tire. If 
they did harm the road in proportion as other 
vehicles do, it would seem just that they 
should pay proportionately therefor, but why, 
since they do the road more good than harm, 
tax them for the good they do. 

Bicycle Ordinances.—In cities and towns 
special ordinances have been passed respect- 
ing bicycles and bicycle riders. Some of 
these will now be taken up and passed upon. 
“Requiring all bicycles to carry a bell and to 
sound it at every street corner.’’ So far as 
Ican learn this has never been passed upon 
by our courts. A city or town may pass any 
ordinances which will not interfere with the 
tights of the public in general, or may regu- 
late any trade or business, but such an 
ordinance must be impartial, of general ap- 
plication and be reasonable. The question 








then follows, can an ordinance be passed re- 
quiring one class of vehicles to carry bells 
and signal lights? Ifa bicycle why not a 
carriage or a baby carriage? Would not an 
ordinance requiring buggies having white- 
nosed horses to carry lanterns be just as rea- 
sonable? A bicycle to be sure, being fitted 
with pneumatic tires does not make a noise 
on the road but buggies fitted with like tires 
are very common, and make no more noise. 
Why then should the one be required to carry 
lights and the other be allowed to go without. 
The Massachusetts courts in a recent case 
(which was not appealed) have held that a 
city has no right to pass such an ordinance 
on the ground that itis discriminating and 
unreasonable. Still, however unreasonable 
such an ordinance may seem it should be up- 
held, and I believe it to be fully within the 
police power of a city to pass and enforce 
such, and as arule there will be no trouble in 
getting the better class of wheelmen to obey 
such a one, if it is reasonable in other things. 
The fact that it is discriminating is all that 
can be said against it. Some cities have 
given wheelmen the use of the sidewalks; 
while a city, may allow such a use, still the 
mere giving of this right does not release the 
rider from liability in case of an accident, 
nor will it give him aright to recovery in 
case of an injury to himself or his wheel. 
Some towns have prohibited entirely the rid- 
ing of bicycles, upon the streets within the 
corporate limits. The only reason that the 
writer knows for such legislation is, that the 
‘‘village crier’’ might be disturbed from his 
slumbers. Such an ordinance is of a dis- 
criminating character, and of such a character 
that no court in this enlightened age would 
uphold it. Summing up now, we find that a 
bicycle is held to be a vehicle to all intents 
and purposes both in this country and in En- 
gland ; that its riders have the same rights on 
the road and are subject to the same liabil- 
ities as are the drivers of any other vehicle ; 
that they have no rights on the sidewalks of 
cities or towns unless as given by special 
ordinance, and even then the riders are not 
released from liability for all accidents oc- 
curring while riding on the walks ; that ordi- 
nances prohibiting the use of bicycles on the 
streets of any city or town are discriminating 
and unreasonable ; that ordinances requiring 
bicycles to carry lights and bells are discrim- 
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inating and therefore void; that a bicycle is 
subject to levy and taxes just as other per- 
sonal property, and that a special tax cannot 
be collected on them; that a bicycle can be 
carried as personal baggage upon railroads 
without the owner’s signing a release or hav- 
ing to pay extra therefor. 
La Crosse, Wis. W. L. Woopwarp. 








FRAUD—DECEIT—PURCHASE OF GOODS ON 
CREDIT WITH THE INTENTION NOT TO 
PAY THEREFOR — IMPLIED FALSE REP- 
RESENTATIONS—PLEADING. 


SWIFT v. ROUNDS. 


Supreme Court of Rhode Island, July 6, 1896. 


An action of deceit may be based on the act of 
buying goods on credit, with the intention not to pay 
therefor. 


TILLINGHAST, J.: This is trespass on the case 
for deceit. The first count in the declaration al- 
leges that the defendant, intending to deceive and 
defraud the plaintiffs, did buy of them on credit 
certain goods and chattels, of the value of $400; 
the said defendant not then and there intending 
to pay for the same, but intending wickedly and 
fraudulently to cheat the plaintiffs out of the 
value of said goods and chattels, which said sum 
of $400 the defendant refuses to pay, to the plaint- 
iffs’ damage, etc. The second count, after set- 
ting out the fraudulent conduct aforesaid, al- 
leges that the defendant thereby then and there 
represented that he intended to pay for said 
goods, but that be did not then and there intend 
to pay for the same, but wickedly and fraudu- 
lently intended to cheat the plaintiffs out of the 
value of said goods and chattels, etc. To this 
declaration the defendant has demurred, and for 
grounds of demurrer to the first count thereof, he 
says: (1) That the plaintiffs do not allege any 
false representation by the defendant; (2) that 
the plaintiffs do not allege that they have acted 
upon any false representation of the defendant; 
and (3) that the plaintiffs do not allege any dam- 
age suffered by them in acting upon any false 
representation of the defendant. The grounds of 
demurrer to the second count are: (1) That the 
plaintiffs do not allege any false representation 
by the defendant as to any fact present or past, 
but only as to something that would happen in 
the future, which, if in the future it proved not to 
be true, would not be the subject-matter of a 
false representation, but simply a promise 
broken, and therefore not a ground of an action of 
deceit; (2) that the plaintiffs do not allege that 
they acted upon any false representations made 
by the defendant; and (3) that the plaintiffs do 
not allege that they suffered any damage by acting 
upon any false representation made by the de- 
fendant to the plaintiffs. 





tation, that the declaration states a case of de. 
ceit. Any fraudulent misrepresentation or de- 
vice, whereby one person deceives another who 
has no means of detecting the fraud, to his in. 
jury and damage, is a sufficient ground for ap 
action of deceit. Deceit is a species of fraud, and 
consists of any false representation or contriy- 
ance whereby one person overreaches and mis- 
leads another, to his hurt. And, while the fraud. 
ulent misrepresentation relied upon usually 
consists of statements made as to material facts, 
either verbally or in writing, yet it may be made 
by conduct as well. 
man may not only deceive another to his hurt by 
deliberately asserting a falsehood, as for instance, 
by stating that A is an honest man whenjhe 
knows him to be a rogue, or that a horse is sound 
and kind when he knows him to be unsound and 
vicious, but also by an act or demeanor which 
would naturally impress the mind of a careful 
man with a mistaken belief, and form the basis 
of some change of position by him. 1 Story, Eq. 
Jur.,§ 192. In Ex parte Whittaker, 10 Ch. App. 
449, Mellish, L.J., says: ‘It is true, indeed, 
that a party must not make any misrepresenta- 
tion, express or implied; and, as at present ad- 
vised, I think Shackelton, when he went for the 
goods, must be taken to have made an implied 
representation that he intended to pay for them, 


and if it were clearly made out that at that time — 


he did not intend to pay for them, I should con- 
sider that a case of fraudulent misrepresentation 
was shown.”’ See, also, Lobdell v. Baker, 1 Mete. 
(Mass.) 201; 1 Benj. Sales (Ed. 1888), § 524. In 
the case at bar, the declaration alleges that the 


defendant bought the goods in question upon’ ” 


credit, fraudulently intending not to pay for 


them, but to cheat the plaintiffs out of the value ~ 


thereof. By the act of buying the goods of the 
plaintiffs, the defendant impliedly promised to 
pay for the same, which promise was equally a8 
strong and binding as though it has been made 
in words or even in writing. The plaintiffs had 
the right to rely on this promise, and to presume 
that it was made in good faith. It turns out, how- 
ever, according to the allegations aforesaid, that 
it was not made in good faith, but, on the con- 
trary, was made for the purpose of deceiving the 
plaintiffs into the act of parting with their goods, 
the defendant intending by the transaction t 
cheat them out of the value thereof. The fraud, 
then, consisted in the making of the promise, in 
the manner aforesaid, with the intent not to per- 
form it. By the act of purchasing the goods 00 
credit the defendant impliedly represented that 
he intended to pay for them. The plaintiff relied 
on this representation, which was material and 
fraudulent, and was damaged thereby. All the 
necessary elements of fraud or deceit, therefore, 
were present in the transaction. See Upton 
Vail, 6 Johns. 181; Bartholomew v. Bentley, 16 
Ohio, 666; Bish. Non-cont. Law, §§ 314-318; Bur 
rill v. Stevens, 73 Me. 400; Barney v. Dewey; 


————< 


We are inclined to the opinion, after some hegj. — 




















Grinnell, Deceit, p. 35. A 
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Johns. 226; Hubbell v. Meigs, 50 N. Y. 491. The 
eral doctrine which controls this action is 
fully reviewed by Mr. Wallace in a note to Pasley 
y. Freeman, 2 Smith, Lead. Cas. 101. Assaid by 
Bigelow (Frauds, p. 484): ‘T'o profess an intent 
to do or not to do, when a party intends the con- 
trary, is as clear a case of misrepresentation and 
of fraud as could be made.”’ See, also, page 466, 
as to what constitutes a representation. In Good- 
win v. Horne, 60 N. H. 486, the court say: ‘Or- 
dinarily false promises are not fraudulent, nor 
- evidence of fraud, and only false representations 
of past or existing facts are actionable, or can 
be made the ground of defense. * * * But 
when a promise is made with no intention of per- 
formance, and for the very purpose of accom- 
plishing a fraud, it is a most apt and effectual 
means to that end, and the victim has a remedy 
by action or defense. Such are cases of con- 
cealed insolvency and purchases of goods with no 
intention to pay for them.”’ In Byrd vy. Hall, 1 
Abb. Dec. 286, it was held that, although a pur- 
chase of goods on credit by one who knows him- 
self to be insolvent is not fraudulent, yet, where 
itis made with a preconceived design not to pay, 
itisfraudulent. See, also, Mulliken v. Millar, 12 
R. I. 296; Thompson v. Rose, 16 Conn. 81; Hen- 
nequin v. Naylor, 24 N. Y. 129; Devoe v. Brandt, 
BN. Y. 465; Story, Sales (2d Ed.), § 176, and 
_ tases in note 2; Douthitt v. Applegate, 33 Kan. 
$%,6 Pac. Rep. 575; Morrill v. Blackman, 42 
Conn. 324; Skinner v. Flint, 105 Mass. 528; Earl 
of Bristol v. Wilsmore, 2 Dowl. & R. 760; Lob- 
dell v. Baker, 1 Mete. (Mass.) 193; Cooley, Torts 
(2d Ed., 559; Load v. Green, 15 Mees. & W. 215. 
Inshort, the making of one state of things to ap- 
pear to those with whom you deal to be the true 
























‘Sate of things, while you are acting on 
the knowledge of a different state of 





things—among the oldest definitions of fraud 
in contracts, is exemplified in this case. 
See, Lee v. Jones, 17 C. B. (N. S.) 494. The de- 
fendant made it to appear, by the act of buying 
m credit, that he intended to pay for the goods 
inquestion, while in fact he intended to cheat 
the plaintiffs out of them: and to hold that such 
transaction does not amount to fraud would be 
make it easy for cheats and swindlers to es- 
tape the just consequence of their unrighteous 
acts. 

We have hesitated somewhat in arriving at the 
tonelusion that an action of deceit will lie upon 
the facts set out in the declaration for the reason 
that, among the numerous cases of fraud and de- 
teit to be found in the books, we have not been 
Werred to any, nor have we been able to find 
aly, where the action of deceit was based simply 
othe act of buying goods on credit, intending 
Motto pay for them. In Lyons v. Briggs, 14 R. 
1224, which was an action of deceit, Durfee, C. 
J., intimates, however, that deceit would lie, in a 
tase like the one before us, by the use of the fol- 

g language: “It is not alleged that the 
bayer did not intend to pay when he bought, but 






















only that he falsely and fraudulently asserted 
that he could be safely trusted.’’ But the author- 
ities are overwhelming to the effect that it is a 


‘fraud to purchase goods intending not to pay for 


them, and that the vendor, upon discovering 
the fraud, may repudiate the sale and re- 
claim the property, or may sue in trover 
or in some other action of tort for the 
damages sustained by the fraud. And, this 
being so, we fail to see why an action of deceit, 
which is an action of tort based on fraud, may 
not lie as well; for to obtain goods on credit, in- 
tending not to pay for them, is as much a trick 
or device as it would be to falsely represent in 
words any material fact whereby the vendor 
should be induced to part therewith. But de- 
fendant’s counsel contends that the alleged 
representation was not as to any fact, present or 
past, but merely as to what the defendant would 
do in the future with reference to paying for the 
goods, and that to say what one intends to do is 
identical to saying what one will do in the future, 
which amounts simply to a promise; and, 
furthermore, that a representation of what will 
happen in the future, even if not realized, is not 
such a representation as will support this action. 
We do not assent to this method of reasoning. 
The state of a man’s mind at a given time is as 
much a fact as is the state of his digestion. In- 
tention is afact. Clift v. White,12 N. Y. 538. 
Hence a witness may be asked with what intent 
he did a giving act. Seymour v. Wilson, 14 N. 
Y. 567. A man who buys and obtains possession 
of goods on credit, intending not to pay for them, 
is then and there guilty of fraud. The wrong is 
fully completed, and no longer exists in intention 
merely, and a cause of action instantly accrues 
thereon in favor of the vendor to recover for the 
wrong and injury sustained. It is true the pur- 
chaser may afterwards repent of the wrong and 
pay for the goods, and the vendor may never 
know of the wrongful intent. But this does not 
alter the case at all as to the original wrong, and 
the liability incurred thereby. Of course, a mere 
intention to commit a crime or to do a wrong is 
no offense; but, when the intention is coupled 
with the doing or accomplishment of the act in- 
tended, that moment the wrong is perpetrated, 
and the corresponding liability incurred. See 
Starch Factory v. Lendrum, 57 Iowa, 582,10 N. W. 
Rep. 900. In Stewart v. Emerson, 52 N. H. 301, 
where it was alleged, in reply to the defendant’s 
plea of discharge in bankruptcy, that the debt in 
question was created by the fraud of the defend- 
ant, Doe, J., in the course of along and vigorous 
opinion, used the following language, which is so 
apt and pertinent that we quote it. He said: 
‘*When the intent not to pay is concealed, the in- 
tent to defraud is acted out. The mere omission 
of A to disclose his insolvency might not be sat- 
isfactory proof of a fraudulent intent in all cases. 
He might expect to.\become solvent. He might 
intend to pay all his creditors. He might intend 
to pay B, though unable to pay others. His fixed 
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purpose never to pay B is a very different thing 
from his present inability to pay all or any of his 
creditors. A man may buy goods, with time for 
trying to pay for them, on the strength of his 
known or inferred disposition to pay his debts, 
his habits, character, business capacity, and 
financial prospects, without his present solvency 
being thought of, and even when his present in- 
solvency is known to the vendor. But who could 
obtain goods on credit with an unconcealed de- 
termination that they should never be paid for? 
The concealment of such a determination is con- 
duct which reasonably involves a false represen- 
tation of an existing fact, is not less material 
than a misrepresentation of ability to pay 
(Bradley v. Obear, 10 N. H. 477), and is an act- 
ual artifice, intended and fitted to deceive. * * * 
An application for or acceptance of credit by a 
purchaser is a representation of the existence of 
an intent to pay at a future time, and a represen- 
tation of the non-existence of an intent not to pay. 
What principle of law requires a false and 
fraudulent representation to be express, or for- 
bids it to be fairly inferred from the act of pur- 

hase? A representation of a material fact, im- 
plied from the act of purchase, and inducing the 
owner of goods to sell them, is as effective for 
the vendee’s purpose as if it had been previously 
and expressly made. If it is false, and known to 
the pretended purchaser to be false, and is in- 
tended and used by him as a means of converting 
another’s goods to his own use without compen- 
sation, under the false pretense of a purchase, 
why does it not render such a purchase fraudu- 
lent? When the intent is to pay, it is necessarily 
understood by both parties, and need not be ex- 
pressly represented as existing. When the in- 
tent is not to pay, it is of course concealed. 
Whether the deceit is called a false and fraudu- 
lent representation of the existence of an intent 
to pay, or a fraudulent concealment of the exis- 
tence of an intent not to pay, the fraud described 
is, in fact, one and the same fraud.”’ 

Demurrer overruled, and case remitted to the 
common pleas division for further proceedings. 


Nore.—Deceit—Dejinitions.—“‘Deceit is a fraudu- 
lent misrepresentation or contrivance by which one 
man deceives another, who has no means of detecting 
the fraud to the injury and damage of the latter. De- 
ception embraces three things, a fraudulent repre- 
sentation; inability of the person damaged to prevent 
the fraud; damage must follow.” 1 Bouvier’s Inst. 
2325. ‘“‘Deceit is the type of fraud. All fraud in 
the proper sense of the term is accompanied by, and 
worked out through deception. To obtain damages 
from the injury caused by deceit, it must be shown, 
that there is a false representation of material facts; 
that it was made with a knowledge of its falsity; that 
the injured party was ignorant of its falsity and be- 
lieved it to be true; that it was made with the in- 
tent that it should be acted upon; that it was acted 
upon by the injured party.” Bigelow on Fraud, Sec. 
1. “Deceit is any trick, collusion, contrivance, false 
representation, or underhand practice to defraud an- 
other.” Webster’s Dictionary. ‘Deceit is a fraud, 
cheat, craft, or collusion used to deceive and defraud 


















another. It is deceit to make false representations 















tion as tothe condition of certain pigs sold by they 
plaintiff to the defendant. It appeared at the trig 
that the pigs in question had formed part ofa he ) 


with intent to deceive and defraud another, who, be — Bam 
lieving the representations, enters into a contract ing 
which he is damnitied.” Wharton’s Law Dictionary, pose th 
“An action upon the case for a deceit isa common _ solvent 
law action to recover damages caused by the fraud or © this int 
false affirmance by the defendant of a thing within his — goods v 
knowledge. This tort is now more commonly called one in 
‘fraud or misrepresentation.’”” Rapalje & Lawrences owner | 
Law Dictionary. case, t 

Same—Implied False Representations.—The layye the frat 
of false representations received a very considerableas @ ™%!™ 
extension in England from the decision in Ward ym @ hal 
Hobbs (25 W. R. 185, L. R. 2 Q. B. D. 331), the action me 
being for breach of warranty and false representay ap 





many of which had previously died of typhoid fever, (4th An 
a disease very infectious and fatal to animal lifted L. B. 
They were sent in an infected state by the defendant” 72; Do 
toa public market for sale by auction and were pur sCartis 
chased there by the plaintiff. At the time of the sale i’: 
they showed no outward symptoms of the disease, Greenle 
but there was evidence going to show that the de nitt v. B 
fendant knew when he sent the pigs to market thi @ Ia, 186. 
they were infected with the disease. The defendant Tacker 
mede no express representation as to the conditionof mpour, 4 
the animals, and the sale was subject to certain com Base ; 
ditions one of which was as follows: ‘No warranty Ward, | 
will be given by the auctioneer with any lot, and # Blade 
all lots are open for inspection previous to the com tg 
mencement ofthe sale, no compensation should be -s,; 
made in respect of any fault or error of descriptionof 7 ins. 
any lot inthe catalogue.” After the pigs were fe lime 
moved from the market by the plaintiff’s servants, 128: Bri 
symptoms of the disease appeared among them. The Cr on 
pigs affected ultimately died, and the plaintiff im “ heh 
curred considerable loss. Held, that the defendant” —. 
was liable, notwithstanding the facts that he made no ~ ts 
representation in words as tothe condition of the” y 
pigs, and that he guarded himself by conditions d _ 
sale which stipulated that the buyer was to take them ow 
with all faults; that the exposing in a market for salt — 
animals destined for human food amounts to a repre Bieren 
sentation, that as far as the seller knows they are not oy 
infected, that by bringing them into a market from bb inter 
which he knows that infected animals are by law ex | tensin 
cluded, he intends the public to understand that he “ ort 
believes them to be marketable, and that when he beatified 
does this, with knowledge that they are tainted with - he aa 
a contagious or infectious disease, he is as much - goods F 
guilty of deceit as if he had made the representation ult - ‘ 
in words. It was also held in this case, that the com 9 = 
dition of sale, above set forth, did not negative © 9 _. 
qualify such representation, there being nothing coh @ ind the 
tained therein which suggested to the buyer that the ‘who ofl 
pigs were a remnant of adiseased herd, many The goo 
which had died. A dealer in necessaries for f * At 
use who sells unwholesome goods, knowing their col arrival . 
dition thereby warrants them fit for consumption. — to be sol 
Van Bracklin v. Fonda, 12 Johns. (N. Y.) 468; Moset Raven 
v. Mead, 1 Denio (N. Y.), 878; Hoe v. Sanborn, 21% June = 
Y. 552; Hoover v. Peters, 18 Mich. 51. Deceit Mas in th 


not necessarily be made out by words. Acts are Um” 
der certain circumstances enough. Lobdell v. Baker, 
1 Met. (Mass.) 193; Lee v. [Jones, 17 Com. B. (N. 9 
482. The case of Mizner v. Kussell, 29 Mich. 229, 1a 
down the doctrine emphatically that everyone iste 
sponsible for the belief he intentionally ji 
whether by words or otherwise. See also Fisher ¥ 
Meister, 24 Mich. 447, in this connection. 4 
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Same—Presumption Arising from Act of Purchas- 
' ing Goods.—The seller of goods has a right to sup- 


tract i that the buyer intends to pay for them, if an in- 
tionary, solvent buys intending not to pay, the concealment of 
ty this intention amounts to deceit, and the title to the 
: aud or | s will not pass; a debt is created by fraud, where 
thin hs , one intending not to pay for goods, induces their 
| owner to sell them on credit. The purchaser in such 
ra ease, takes only adefeasible title. On discovery of 
The lawl the fraud, the vendor may disaflirm the contract and 
iderah t reclaim the goods, provided they have not passed into 
Ward ¥,2. | the hands of bona fide purchasers. But to avoid a 
"SH sale on the ground of fraud, a dishonest intention 

\e acting * must exist at the time in the mind of the vendee; an 
awe A® actual intention to cheat, or to do an act the necessary 
all ® , result of which will be to defraud the seller. Taylor v. 
h Sm MississippijMills, 247 Ark. 27, citing Benjamin on Sales 

b , ert, (4th Am. Ed.),'Sees. 429, 430, 488; Ex parte Whittaker, 
. i "St, R. 10 Ch. App. 446, 14 Moak’s Eng. Rep. 
ae ee 7; Donaldson v. Farwell, 93 U.S. 631; Biggs v. Barry, 
ofeudam 2Curtis, 259; Stewart v. Emerson, 52 N. H. 301; Hoff- 
‘thea man vy. Noble, 6 Met. (Mass.) 68; Cross vy. Peters, 1 
di Greenleaf, 343; Nichols v. Pinner, 18 N. Y. 295; Mer- 
the de If tity. Robinson, 35 Ark. 483; Bridgford v. Adams, 45 
ket that fa. 186. And see Johnson v. O’Donnell, 75 Ga. 453; 
fonda Jucker v. Karpeles, 88 Mich. 413; Shipman vy. Sey- 
poe. mour, 40 Mich. 274; Garbutt v. Bank, 22 Wis. 384; 
dition of Bisass v. Harrington, 28 Mo. App. 300; Leedom v. 
me Ward, 38 Jd. 425: Thomas v. Freligh, 9 Jd. 151; Price 
warrant] Hy Lederer, 33 Jd. 426; Lewis v. Reticker, 27 Ill. 
ant ¢ App. 601; Hudson v. Bauer Grocery Co. (Ala.), 16 
he Oo South. Rep. 693; Donaldson v. Farwell, 93 U. S. 
oul sd 631; Byrd v. Hall, 2 Keyes, 647; Johnson v. Monell, 
iption@t 7,655; Reid v. Hutchinson, 3 Camp. 352; Noble v. 
were (© Adams,7 Taunt. 59; Kilby v. Wilson, Ryan & Moody, 
a 138; Bristol v. Wilsmore, 1 Barn. & Cress. 513; Hawse 
etal wa y. Crowe, Jd. 414; Stewart v. Emerson, 52 N. H. 301; 
tend Ferguson v. Carrington, 9 Barn. & Cress. 59; Hall v. 
made @ Naylor, 18 N. Y. 588; Benjamin on Sales, Sec. 440. 
1 of the ‘ The facts in Donaldson v. Farwell, supra, were 
itions a # follows. In the month of April, 1872, the de- 
‘ke thell fendant Farwell sold to one Mann on credit, mer- 
- tor all thandise amounting in value to $5,000. The last of the 
a repre invoices bore date the 17th of that month. His son was 
+ rea theagent in making the purchase, and directed the 
“et frou goods to be shipped to Milwaukee, stating that it was 
; lawl hisintention to have them hauled to Richfield, Wis- 
that be tonsin. He knew that his father was there, and for 
when be two or three years before had been insolvent, and he 
ted with testified on the trial, that at the time of the purchase 
. ae he did not expect that his father would pay for the 
sentation / foods, that he did not expect to pay for them him- 
the cont tlf, and that his object in having them sent to Mil- 
ative of Me Waukee was to place them in the hands of one, 
hing com Schramm, in order that they should be disposed of 
that the and the proceeds paid to some creditors of his father, 
many of Who had sold him produce and advanced him money. 
+ family The goods were shipped “to E. Mann, Milwaukee,” 
heir com tnformably to the directions. They were on their 
imption | Mrival, sent to Schramm’s store. Mann was reported 
3: Moses fobesolvent. The defendants had no notice of his 
rn, 21 Ne itsolvency until the last day of May. On the 5th of 
seit 4 » ascertaining that alarge quantity of the goods 
area Was in the loft of a store in Milwaukee, they took pos- 
, Baker, fssion of them. They subsequently found the re- 
wa | Maining goods with the exception of $100 in value in 
“999, 1ay8 the store of Mann at Richfield, and after formally de- 





Manding them of the assignee, took and shipped them 
4 toChicago, An action was brought by the assignee 
'“tecover the value thereof. Held, that the defeasi- 
ble title of the vendee to the goods so acquired vested 
this assignee in bankruptcy, and was subject to be 





determined by the prompt disaffirmance of the con- 
tract by the vendor. In Load v. Green, 15 M. 
& W. 216, “A” bought goods from “B” with 
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the fraudulent intention of never paying foren te9 “al 


them, and kept them until his bankruptcy. 
Held that they did not pass to “A’s’” assignee. 

In Dow v. Sanborn, 3 Allen (Mass.), 181, Hoar, J., 
expressed himself as follows: ‘We can entertain no 
doubt that when goods are purchased with a precon- 
ceived intention not to pay for them, this is a fraud 
upon the vendor which will entitle him to repudiate 
the sale. Such is the doctrine of the English authori- 
ties; and although it has been questioned in some re- 
cent cases in Pennsylvania and New York, it rests 
upon sound principles of morality and law. In such a 
case, the fraudulent party, pretends to be a purchaser 
when he is not, but is in fact attempting to obtain 
possession of the property of another dishonestly, 
with a view to deprive him of it without considera- 
tion. As faras the buyer is concerned, the whole 
sale isa mere fiction, a delusion imposed upon the 
seller, to induce him to part with the possession. If 
it be said that a mere intention does not constitute a 
fraud, the answer is that the purchase with such a 
fraudulent intention isa fraudulent act. In its moral 
quality, it is hard to distinguish it from larceny.” 
The knowledge of the vendee at the time of the pur- 
chase that he will not be able to pay, is equal to an 
intent not to pay. Reid, Murdock & [Co.\yv. Lloyd & 
Moorman, 52 Mo. App. 278; but a ‘reasonable expect- 
ation” of being unable to pay is not equivalent to 
such intent. Gavin v. Armistead, 57 Ark. 574. Fail- 
ure of a purchaser of goods to disclose to the vendor 
his failing circumstances, and his intention not to pay 
for them, and to apply them ona debt he owes a third 
person, is a fraudulent concealment, which will au- 
thorize the vendor to rescind the sale. No mat- 
ter how much property a given debtor may have 
had if it was so held that his ‘creditors could not 
reach it, and, concealing this fact from the vendor, he 
bought the goods in question, having an intention not 
to pay for them, this is as much a fraud on the seller 
as if he had had no property at all since though having 
property he will not, and the seller cannot, force him 
to apply it to the payment of the price of goods. 
Hudson v. Bauer Grocery Co., 16 South. Rep. (Ala.) 
693. Where an individual purchases goods, intending 
never to pay for them, but intends to avoid payment 
by mortgaging the same to another, such fraud 
amounts to the same thing as false and fraudulent 
representations made by the vendee as to his financial 
standing at the time of the purchase. Ross vy. Miner, 
35 N. W. Rep. (Mich.) 60. But the fact that a mer- 
chant in whose affairs there is a ‘substantial change” 
after he has made a report to a commercial agency in 
regard to his financial standing fails te disclose such 
change to a person from whom he purchases goods on 
credit does not constitute such fraud as to prevent 
the passing of title to goods, as against an attaching 
creditor of the buyer, where there was no fraudulent 
intent on the part of the buyer not to pay for the 
goods. Burchinell v. Hirsh, 39 Pac. Rep. (Colo.) 352. 
Where the vendor of goods disaffirming the sale on 
the ground of fraud on the part of the purchaser, 
brings an action against a subpurchaser for the goods, 
or for their conversion, he must prove that the origi- 
nal purchaser, being insolvent obtained the goods on 
credit by misrepresentations, for by fraudulent con 
cealment of his financial condition, with jno intention 
or reasonable expectation of paying for them; and 
this proof being made, the onus is on the defendant 
to prove that he paid value for the goods; after which, 
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the onus is shifted to the plaintiff to prove that the 
defendant, when he bought, or before he paid the 
purchase money, had notice of the fraud in the origi- 
nal purchase. Kyle v. Ward, 81 Ala. 120. It has been 
held in one State at least, however, that an intention 
not to pay at time of purchase, will not amount toa 
fraud, unless some false representation, trick or arti- 
fice, or conduct which involves a false representation 
be added. Smith v. Smith, 21 Pa. 367. The foregoing 
case was, however, a departure from the previous de- 
cision of the same court in Mackinley v. McGregor, 3 
Whart. 369. In the late case ofjBughman, Trustee, v. 
Central Bank, 159 Pa. St. 94, Mr. Justice Mitchell 
expressed himself substantially as follows: ‘A pur- 
chase with a present intent not tu pay is a rank fraud 
in morals and should be so pronounced in law. The 
departure that was made in Smith v. Smith, supra, is 
therefore much to be regretted. It was not made by 
a unanimous court, nor has it ever received the un- 
mixed approbation of the bench or the bar. But it 
has remained in the books without being 
overruled, for forty years, and recognizing that the 
subject is one on which legal minds have always 
been apt to differ, we do not think it wise, notwith- 
standing our own clear convictions on the principle, 
to unsettle the law by another change. We will there- 
fore stand on the authority of Smith v. Smith and its 
kindred cases but we will not goa step beyond what 
they require.” In this connection see Bell v. Ellis, 33 
Cal. 620. 

Same — Fraudulent Purpose — Evidence of.—The 
fraudulent purpose of avendee not to pay for goods 
purchased can rarely be proved by direct evidence, 
such as declarations to that effect. It is usually es- 
tablished by circumstances from which ajury may 
infer an intent. Taylor v. Mississippi Mills, 47 Ark. 
247. 

Same — Remedy for — Action on the Case. — ‘The 
remedy for a deceit, unless the cause of action has 
been suspended or discharged, is by an action of 
trespass on the case. The injury did not arise ex con- 
tractu, therefore asswmpsit does not lie, and as no 
force was used, trespass cannot be maintained.” 2 
Bouvier’s Inst. 2333. 

An action on the case for damages in the nature of 
awrit of deceit, lies at law against a man for making 
a false and fraudulent representation, whereby an- 
other is induced to enter into a transaction, and by so 
doing sustains damage. Kerr on Fraud and Mis- 
take, 324, citing Pasley v. Freeman, 3 T. R. 52; Young 
v. Hall, 4 Ga. 95; Irwin vy. Sherrill, 1 Taylor, 1; Patten 
v. Gurney, 13 Mass. 182; Weatherford v. Fishback, 3 
Scam. (Ill.) 170; Fenimore v. U. S., 3 Dallas, 357. The 
ground of the action is the fraud; the intention to 
deceive; and whether it be from any expectation of 
advantage to the party himself, or from ill will to- 
wards the other, is held to be immaterial. Haycraft v. 
Creasy, 2 East, 92. per Le Blanc, Justice. Fraud and 
falsehood must come in to sustain this action. 3 Eng. 
Com. Law, 136. The same doctrine is recognized in 
the case of Upton v. Vail, 6 Johns. 181, and Barney v. 
Dewey, 13 Jd. 224, and they all proceed upon that 
principle of natural justice, which the law has always 
acknowledged, that fraud or deceit accompanied 
with damage, is a meritorious cause of action. 

Chicago, Ill. SOLON D. WILSON. 








CORRESPONDENCE. 


LIMITATIONS ON MUNICIPAL INDEBTEDNEgg, 


To the Editor of the Central Law Journal: 

A municipal township commenced an injunetigy 
suit to cancel township script alleging that same wa 
issued in excess of one per cent. of the taxable values 
of the township for the year in which the script wa 
issued, and rely upon this section of our statutes, 
which reads as follows: Sec. 6035. ‘The to 
board of directors shall make out an account of the 
amount of money necessary to defray the township 
expenses during the next ensuing year; said account 
shall be made out not more than sixty nor less thay 
twenty days prior to the meeting of the county com. 
missioners at which the assessment for county pur — 
poses is made. Said account shall be signed by the 
president of the board and attested by the clerk, and 
filed with the clerk of the county, on or before the 
first day of said session of the county commissioners, 
who shall cause the same to be placed upon the tay 
books of said township: provided, that said expenses 
shall not, together with the amount levied for road pur. 
poses and special bridge tax, exceed in any one year 
one hundred cents on the one hundred dollars valux 
tion.”” The warrants are more than one per cent. of 
the assessment for the year in which the warrants 
were issued, but my contention is that this section 
does not prohibit the contracting of a debtin exces 
of one per cent. of the assessed value of the township, — 
but does limit the assessment ofa tax in excess of one 
per cent. for any one year. Is this the proper co 
struction of the statute? From what code is this see 
tion of our statute taken? Please give any decision 
you may be able to cite that construes this section? 

L. B. 0. 


PERSONAL LIABILITY OF THE GRANTEE OF MORTGAGED 
PREMISES. 


To the Editor of the Central Law Journal: F 
In your issue of August 28, vol. 43, No. 9, you refer 
editorially to the dissenting opinion of Judge Dunbar, 
of the Supreme Court of Washington, wherein here 
fuses his assent to the rule thatthe grantee of mort 
gaged premises shall be held to a deficiency judgment 
at the instance of the mortgagee, where by the recital 
of his deed he undertakes to pay the mortgage debt 
and discharge the mortgagor therefrom. This would 
seem to bea strict case of novation of contract by the 
substitution of a new creditor, the grantee withhold 
ing that portion of the purchase money which equal 
the mortgage debt from the grantor (mortgagor), bis” 
original creditor, for the benefit of the mortgagee, bis” 


new creditor, to which the mortgagee by commenciag @ 


suit gives his assent. Regarding the question of 


‘privity, there certainly is privity of contract between 


the mortgagor and grantee under the clause in the 
deed, and the mortgagee by giving his assent thereto 
comes into privity under the same clause or agree 
ment. By the statute of frauds the grantee is not 
prohibited from promising to pay his own debt, 
out a written promise bearing his signature, and bya : 
long line of decisions, where the grantee withholds the ~ 
amount of the mortgage debt as a part of the consid: 
eration for the purchase and promises to pay the 
same to a new creditor, itis simply a promise to pay 
his own debt. It would also seem to be not quilt” 
plain how the mortgagee gets additional security for 
the payment of the mortgage debt by holding the 
same wholly against the grantee of the mortgage 
He only elects between the mortgagor and his grantes, 
and if he holds one he thereby discharges the ee 
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The right is evidently not cumulative but alternative. 
Under the Keller Case, 183 U. S. 610, it is held that 
“the contract of the purchaser being for the benefit 
ofthe mortgagor only, it creates no direct obligation 
of the purchaser to the mortgagee,” but does not say 
the obligation is not binding, but only that it is indirect. 
Such obligations are primarily the subject of equitable 
jurisdiction, and in good conscience the person best 
entitled, if he requires it, will get the benefit. To 
jeave the benefit with the grantee would allow him to 
profit by his own wrong; and to leave it with the 
grantor would promote litigation, but to take it from 
the grantee for the benefit of the mortgagee puts an 
end to all contention, and carries out the new agree- 
* ment of all. 


Cleveland, Ohio. Davip B. CARPENTER. 
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OfALL the Current Opinions of ALL the State | 


and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
eussed of Interest to the Profession at Large. 
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1, ANNUITY — Apportionment.—Where a son con- 
ftacted to pay to his father “an annual annuity” on a 
Certain day in each year, the sum payable was not ap- 
Portionable; and therefore the latter’s administrator 
tould not recover a fractional part of the yearly pay- 
Ment,computed from the last payment to the father’s 
death._CHask v. DARBY, Mich., 68 N. W. Rep. 159. 

1, ASSIGNMENT FOR BENEFIT OF CREDITORS — Ac- 
Mowledgment.—Every assignment for the benefit of 
editors, whether made under the assignment or in- 
tilvency laws of the State, is void, unless duly ac- 
Mowledged._BENNETT V. KNOWLES, Minn., 68N. W. 

Rep. 101. 

#, ATTACHMENT — Discharge of Lien.—Under Hill’s 
. Laws, § 161, providing for a discharge of an at- 
tachment, except where the cause of attachment and 
‘Mecause of action are the same, the court cannot, in 
Meh a case, discharge real estate from an attachment 
On motion of defendant based on affidavits that 
| ttelands are the property ofa third person, where 
; are no defects on the face of the record.—FIR8sT 
BanK. OF WINNEMUCCA V. MULLANEY, Oreg., 45 

Fae, Rep. 796. 
| £ Baxks anp BanKING—By-laws.—A by-law of a sav- 
8 bank, which is organized under the general bank- 





ing laws, and which is required by statute to have 
capital stock and stockholders, providing that the 
bank shall not be liable to a depositor for payments of 
the moneys deposited to the holder of his pass book, 
though it should be stolen from the depositor,is not 
binding on the depositor, unless he has notice thereof; 
Pub. Laws 1887, p. 233, providing that deposits shall be 
paid tothe depositor or his personal representatives. 
—ACKENHAUSEN V. PEOPLE’S SAV. BANK, Mich., 68 N. 
W. Rep. 118. 

5. BANKS—Appropriation of Deposit to Payment of 
Note.—The duty which a bank holding a note owes to 
an indorser thereon, to appropriate a deposit in the 
bank to payment ofthe note, exists only where the 
maker of the note, at its maturity, has a deposit suffi- 
cient to pay it, and not previously appropriated to any 
other purpose, and does not apply to a deposit made 
after the maturity ofthe note,or toa deposit by a 
prior indorser, though he be in fact the principal 
debtor, and the maker be an accommodation maker.— 
FIRST NAT. BANK OF LOCK HAVEN V. PELTZ, Penn., 35 
Atl. Rep. 216. 

6. BENEVOLENT SOCIETY — Expulsion of Members— 
Notice.—Where no provision is made in the constitu- 
tion or by-laws of « voluntary benefit association for a 
mode of procedure in expelling members for non-pay- 
ment of dues, or for notice and opportunity to be 
heard, mandamus will lie for the reinstatement of a 
member expelled without reasonable notice of the pro- 
ceedings which resulted in his expulsion, and uw fair 
opportunity of presenting his defense.—VON ARX V. 
SAN FRANCISCO GRUETLI VEREIN, Cal., 45 Pac. Rep. 685. 

7. CARRIERS oF GOooDs—Connecting Lines.—A con- 
necting carrier is not required to keep on hand, at the 
connecting point, cars of a special kind, for forward- 
ing fruit, to meet a possible contingency arising from 
the defective condition of the carin which the fruit 
was originally shipped.- Corso v. NEW ORLEANS & N. 
E. R. Co., La., 20 South. Rep. 752. 

8. CHATTEL MORTGAGE — Filing for Record.—Under 
Comp. Laws, § 4379, providing that a chattel mortgage 
shall be void, as against “subsequent purchasers and 
incumbrancers of the property in good faith for value,” 
unless the mortgage, oran authenticated copy, be 
filed, a partner who, on dissolution, takes a mortgage, 
for an amount then becoming due him, on the individ- 
ual property of his former partner, without notice of 
other incumbrances thereon, is an incumbrancer in 
good faith for value.—WALTER A. Woop Mowine & 
REAPING MACH. Co. v. LEE, 8. Dak., 68 N. W. Rep. 170. 

9. CONSTITUTIONAL LaWw—Collection of Outlawed 
Taxes.—In so far as Laws 1893,ch. 150, undertook to 
confer jurisdiction upon the district court to proceed 
as against lands upon which the State had lost its lien 
for taxes, and had. no color of right to enforce collec- 
tion thereof, it was unconstitutional, because not due 
process of law.—KIPP Vv. ELWELL, Minn., 68 N. W. Rep. 
105. 

10. CONSTITUTIONAL LAW—Insolvency — Discharge.— 
A creditor of an insolvent debtor, whose claim accrued 
before the enactment of the insolvency law under which 
such debtor is seeking discharge from his debts, may 
prove his claim and receive his dividends without 
waiving his right to insist thatthe discharge feature 
of such statute is, as to his claim, a law impairing the 
obligation of his contract in so far it assumes to dis- 
charge his claim without full payment, That such 
feature of an insolvency law is unc: nstitutional as to 
creditors whose claims existed at the time the law was 
enacted, is well settled.—ELTON v. O’CONNOR, N. Dak., 
68 N. W. Rep. 84. 

11. CONTRACT—Assumpsit — Work and Labor.—In an 
action for services rendered for defendant under an 
alleged contract, in the sale of merchandise which de- 
fendant had taken possession of under a chattel mort- 
gage securing a note signed by plaintiff and the mort- 
gagor, an instruction basing plaintiff’s right to re- 
cover on aconverson of the goods by defendant, and 
on their value, instead of onthe question of the em- 
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ployment of plaintiff by defendant, is erroneous.— 
DOOLEY V. FIRST NAT. BANK OF BAKER CITY, Oreg., 45 
Pac. Rep. 780. 

12. CONTRACTS — Revocability — Consideration.—De- 
fendant, an insolvent corporation, agreed to pay part 
of its indebtedness with stock in a proposed new Cor- 
poration, and the balance in cash and the notes of the 
new corporation; plaintiff agreeing to subscribe for its 
proportion of the stock, and to accept the same, with 
the cash and notes, in full satisfaction of its claim: 
Held that, defendant having no power to bind the new 
corporation, there was failure of consideration, and 
the contract was revocable at any time before actual 
performance.—PROVIDENCE ALBERTYPE OO. V. KENT 
& STANLEY Co., R. I., 35 Atl. Rep. 152. 

13. CORPORATION — Insolvency.—A book-keeper of a 
corporation having no pecuniary interest therein, 
though elected to a vacancy in the board of directors, 
and for that purpose made a nominal holder of stock, 
is entitled to preference on the corporation becoming 
insolvent, under Act 1892 (P. L. p. 426), providing that 
‘tthe laborers and workmen and all persons doing 
labor or service of whatever character in the regular 
employ of such corporation, shall have a first and 
prior lien.’”,-—CONSOLIDATED COAL CO. V. KEYSTONE 
CHEMICAL Co., N. J., 35 Atl. Rep. 157. 


14. CORPORATION—Services of Process.—A New York 
corporation, engaged in the collection and distribu- 
tion of news, and which has no officers or place of 
business in Indiana, cannot be subjected to the juris- 
diction of a court within the latter State by service of 
process either upon a person who occasionally for- 
wards news to it, at so much a word, having no other 
connection with the corporation, or upon the general 
manager in Indiana of a telegraph company, from 
which the corporation rents wires for the transmission 
of news; neither of such persons being a general or 
special agent of the corporation, within the Indiana 
statute. 1 Burns’ Rev. St. 1894, § 318; Rev. St. 1881, § 316. 
—EVANSVILLE COURIER CO. V. UNITED PRESS, U. S.C. 
C. (Ind.), 74 Fed. Rep. 918. 


15. CORPORATIONS — Assignee.—The assignee of an 
insolvent corporation cannot, in the right of his as- 
signor, maintain assumpsit against the incorporators to 
recover the 10 per cent. of the capital stock required 
by law to be paid in before incorporation, because of 
the false and fraudulent statemeut of defendants, in 
their application for letters patent, that such sum had 
been paid in; the corporation itself being benefited, 
rather than injured, by the fraud.—PATTERSON Vv. 
FRANKLIN, Penn., 35 Atl. Rep. 205. 


16. CORPORATIONS — Subscriptions to Stock.—In an 
action by an opera-house company to recover a sub- 
scription to its capital stock, it appeared that a 
“prospectus” recited in detail the objects of the in- 
tended corporation, the amount of stock, etc. ; that the 
subscriptions were to be called in on installments; and 
that defendant signed the prospectus for a certain 
number of shares: Held, thatthe prospectus consti- 
tuted a contract under which defendant was liable for 
the amount of his subscription.—AUBURN OPERA- 
HOUSE AND PAVILION ASSN. Vv. HILL, Cal., 45 Pac. Rep. 
6965. 

17. COUNTY COMMISSIONERS — Letting of Contracts.— 
The duty of county commissioners intrusted with the 
letting of contracts for county supplies to the lowest 
responsible bidder is not merely a ministerial one, but 
they must carefully consider the terms of each bid, 
and their judgment in letting a contract cannot be 
controlled by mandamus.—IN RE MCCAIN, 8S. Dak., 68 N. 
W. Rep. 164. 

18. COUNTIES — Deposit of County Funds — Loan.—A 
general deposit by a county treasurer, of county funds, 
subject to check, is not a ‘‘loan,” within the statutory 
or constitutional inhibition against the loaning of 
county funds, with or without interest.—ALLIBONE V. 
AMES, 8. Dak., 68 N. W. Rep. 166. 


19. CouRTs—Jurisdiction—Consul of Foreign Nation. 





—Under Const. U.S. art. 3, § 2, providing that the 
judicial power of the United States shall extend to al 
cases affecting ambassadors, other public min 
and consuls, a State court has no jurisdiction in g ¢jgy 
case over the person of a consul of a foreign govern. 
ment resident in the State.—WILCOXx v. Luco, Cal., 6 
Pac. Rep. 676. a 

20. CONVENANTS RUNNING WITH THE LAND.—A goy. 
enant against incumbrances which are a money 
on the landruns with the land, and an action may be 
maintained thereon by aremote grantee, who hag 
charged the incumbrances, although such covenant is 
one of the covenants in a mortgage through which 
acquired his title to the land by a purchase thereofg | 
a foreclosure sale.—SECURITY BANK OF MINNESOTA 7, 
HOLMES, Minn., 68 N. W. Rep. 113. 

21. CREDITORS’ BILL.—Where complainant ig 
ceeding as a judgment creditor, he cannot invoke 
action of a court of equity for relief against a corpo 
tion under How. Ann. St. ch. 281, till execution 
been issued and returned unsatisfied on his judgment 
at law.—GRENELL V. FERRY, Mich., 68 N. W. Rep. 1 


22. CRIMINAL EVIDENCE — Adultery—Marriage 
prosecution of a man for adultery, his wife canng’ 
testify for the State asto her marriage to, and @ 
habitation with defendant.—PEOPLE V. Imgs, Mich.,@ 
N. W. Rep. 157. : 


23. CRIMINAL EVIDENCE — Confessions and Ad 
sions.—The words “confession” and “admission” ay 
not synonymous, the latter relating to the ackno 
ment of facts, and the former to the acknowledgme 
guilt; so thata charge using the word ‘‘confe; 
where the evidence merely shows an admis 
of facts from which aconclusion of guilt might " 
a certain instance be drawn, was erroneous. 

Vv. HEIDENREICH, Oreg., 45 Pac. Rep. 755. 


24. CRIMINAL LAw—Joint Trial—Challenges to Ju ms, 
—While defendants charged together with a mi 
meanor must be tried together, unless separate 
are ordered by the court, such trial is, in substan 
and effect, several; and under How. Ann. 8t.§ 
providing that “the defendant may challenge five 
sons peremptorily,” each defendant is entitled toi 
challenges.— PEOPLE V. WELMER, Mich., 68 N. W. 
141. 

25. CRIMINAL LAW — Perjury — Indictment. — ‘ 
the allegations are controverted, there cannot be 
conviction under an indictment for perjury, wi 
proof that the oath alleged to be false was taken ne 
certain action, and in acertain court, as charged 
the indictment.—STATE v. KaLyTon, Oreg., % 
Rep. 756. 

26. DAMAGES—Evidence—Physical Pain.—In an acho® 
for personal injuries, the fact that the examination# 
plaintiff by physicians employed by defendant tom 
certain the extent of the injuries was unnecé mv 
harsh and annoying cannot be considered on the qu 
tion of damages.—GOODHART V. PENNSYLVANIA RB. 005 
Penn., 35 Atl. Rep. 191. a 

27. DEED—Covenant—Restriction.—Where a tract @ 
land is laid out into lots and blocks by the ownerMi 
sale in accordance with a general scheme, by ; 
restrictions as to building are imposed on each ni 
chaser, for the benefit of all the land, such restricHos, 
being embodied in the conveyances, the right of 4 
lot owner to enforce the covenant against another 8 
not a légal, but a purely equitable, one; and, Dé 
such, the restriction will only be enforced where® 
would be equitable in the particular case.— ‘ 
Lucas, N. J., 35 Atl. Rep. 153. 7 

28. DEED—Delivery.—A man ill with consulmp® 
and realizing that he would not recover, hada 
land to his minor son prepared, which he signee ® 
acknowledged and gave to his brother, req 
him, after the maker’s death to ‘‘have it reco 
turn it over tothe boy:” Held, that such actom 
tuted a delivery.—HOFFMIRE vy. MARTIN, Oreg:; # 
Rep. 754. 
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9. DpED—Recording—Delivery to Infant.—Where a 

father, after the mother’s death, conveyed community 
i property to the minor children by quitclaim deed duly 

executed and recorded, the recording is a sufficient 

delivery to convey title, in the absence of anything to 

show fraudulent intent at the time.—BJMERLAND Vv. 
pier, Wash., 45 Pac. Rep. 730. 

30, DIVORCE — Ali nony—Lien. — Equity will protect 
the lien of a wife, adjudged in divorce proceedings, on 
jand held by the husband under contract of purchase, 
tosecure the payment of alimony for the maintenance 

- ofa minor child who was placed in the custody of the 
wife,as against an assignee of the contract of pur. 
chase, taking with knowledge of the wife’s claim, and 
with intent to defraud her.—GLICK Vv. GLICK, Mich., 
@N. W. Rep. 153. 

$1. DivorncE—Bona Fide Residence.—At a time when 
only 90 days’ residence was required to enable a party 
to institute proceedings for a divorce, plaintiff's un- 
controverted testimony that he commenced to reside 
atSioux Falls early in April, 1891; that it had been his 
home since he arrived here, and that he came for the 
purpose of becoming a resident—was sufficient to 
justify a finding that he was a resident in good faith at 
the time of commencing an action for divorce in the 
latter part of July, 1891.—POLLOCK Vv. POLLOCK, S. Dak. 
@N. W. Rep. 176. 

2. EJECTMENT—Adverse Possession—Color of Title. 
-One who takes possession of land under a contract 

“of purchase, and a bond fora deed executed by the 
‘yendor,does not hold under color of title, nor ad- 
versely to the claim of the vendor, in good faith, 
within Comp. Laws, § 5455, providing that in an action 
forrecovery of land on which permanent improve- 
Ments have been made by defendant, “holding under 
“tolor of title adversely to the claim of plaintiff, in 
good faith, the value of such improvements must be 
pallowed as a counterclaim.”—SEYMOUR V. CLEVELAND, 
Pe Dak., 68 N. W. Rep. 171. 

[ 8. Eusent DomAIN — Appropriation of Water— 
‘Damages. — The measure of damages to a. riparian 

Owner by the appropriation and withdrawal of water 
‘tbove him by a water company is the depreciation in 
value of the property affected by the taking.—LEE Vv. 
WRNGFIELD WATER CO., Penn., 35 Atl. Rep. 184. 

#. EQUITABLE ASSIGNMENT — Lien. — An agreement 
“Mtitling the holder thereof to receive a certain 

Mmber of bonds of arailway company at a future 
Mite, by the terms of which agreement no particular 
Dondsare to be transferred to such holder or placed 
Mier his control until said date, and by which the 
ther party to the agreement is permitted to deliver 
Mybonds of the railway company purchased in the 
“Market or otherwise, or to discharge all obligations 
bya payment in cash, does not effect an equitable as- 
Wgoment of the bonds-or give an equitable lien 
thereon to the holder of such agreement.—BADGEROW 
— TrousT Co., U. 8. C. C. (N. Y.), 74 Fed. 
. 925. 


) %. Equiry—Reformation of Mortgage—Mistake.—A 
‘fomplaint in an action to reform a mortgage, reciting 
| that, when executed, all the parties thereto intended 

Wat itshould cover certain property, but “that, in 


‘Mawing said mortgage, the description recited 
therein was erroneously mentioned,” and the property 
was described as another tract, sufficiently alleges a 
“Mutual mistake —-MurDOcH v. LEONARD, Wash., 45 
Tae. Rep. 71. 
| &. Estorrer—Contest of Will.—A beneficiary under 
| t¥ill, who received from the executor the property 
her by its provisions, and receipted for the same, 
but Objection, is estopped to contest the will after 
executor has made subsequent settlements with 
" beneficiaries.—LILLY v. TOWNSEND, Mich., 68 
*W. Rep. 136. 
1* Bstorre. in Pais.—Where A, who furnished the 
¥ to buy a stock of goods, bought them in the 
ofB,and thereafter carried on the business in 
Tame as manager, ordering and paying for goods 


3. 
“1 





in his name, signing his name to checks, making 
credit statements in his name, having his name 
printed on the paper on which letters were written to 
merchants who sold goods to the business, and in 
every way created the false appearance that B was 
the owner of the stock and the business; and where it 
appeared that certain attaching creditors, who seized 
the property as B’s property, had sold the goods for 
the unpaid portion of the purchase price of which they 
attached, relying upon the appearance of B’s owner- 
ship of the stock and of the business so created by A, 
a portion of the goods being the identical goods so sold 
by them to B, held, that A was estopped, as against 
such creditors, from setting up ownership of the 
goods.—PEABODY Vv. LLOYDS BANKERS, N. Dak., 68 N. 
W. Rep. 92. 

38. ESTOPPEL — Priority of Lien. — A bank which in- 
duced plaintiff to forego levying an attachment on the 
property of their common debtor by its promise to 
take no steps to secure itself, until another meeting 
could be had, but, before such meeting, procured a 
chattel mortgage from said debtor, is estopped to as- 
sert the priority thereof over the debtor’s subseg 1ent 
assignment for the benefit of all his creditors.—SNELL, 
HEITSHU & WOODARD Co. Vv. BAKER CITY NAT. BANK, 
Oreg., 45 Pac. Rep. 783. 

39. EVIDENCE—Action for Injuries.—Where a physi- 
cian had been employed to examine plaintiff a few 
days before the trial, his testimony as to voluntary 
exclamations and expressions of plaintiff teriding to 
indicate pain or injury was incompetent.—MCKORMICK 
v. Ciry OF WEST Bay CiTyY, Mich.,68N. W. Rep. 148. 

40. EVIDENCE—Declarations.—In an action for death 
at a crossing, where one who was riding with decedent 
at the time of the accident testified as to the manner 
in which it occurred, it was proper to contradict his 
testimony by a statement in writing, signed by him, 
though the body of the instrumeut was written by 
another.—HUGHES V. DELAWARE & H. CANAL CO., 
Penn., 35 Atl. Rep. 190. 

41. EVIDENCE—Declarations—Personal Injuries.—In 
a personal injury case, complaints mude by the in- 
jured person, immediately after the injury, as to the 
pain suffered by her, are admissible in evidence in her 
favor.—MULLIKEN v. CITY OF CORUNNA, Mich., 68 N. 
W. Rep. 141. 

42. EVIDENCE—Parol Evidence — Contracts.—Where 
the written coutract provides for a certain payment 
for the work to be performed, it cannot be varied by 
proof of a prior parol agreement for aless price.— 
MCDONALD Vv. POOLE, Cal., 45 Pac. Rep. 702. 

43. EVIDENCE — Production of Documents — Internal 
Revenue Collector.—An internal revenue collector is 
not jvstified in refusing to produce, in obedience to a 
subpoena duces tecum issued by a State court, the appli- 
cation or return made by a person who desires to pay 
the tax imposed by the statutes of the United States 
upon persons engaging in th- retail liquor business 
either by the nature of such documents or by alleged 
instructions from the commissioner of internal re- 
venue not to produce such papers for use in evidence 
in the State courts.—IN RE HirscH, U. 8. 0. OC. (Conn,), 
74 Fed. Rep.928. 

44. EvIDENCE—Secondary Evidence.—Where a paper 
is shown to have been last in the possession of a per- 
son who is out of the State, notice to the adverse 
party to produce the paper is not necessary, to render 
secondary evidence of its contents admissible in evi- 
dence.—HAGAMAN V. GILLIS, 8. Dak., 68N. W. Rep. 
192. 

45. ExECUTION—Levy—Protection of Sheriff.—Where 
a sheriff has levied on goods ofajudgment debtor, 
under an execution regular on its face, and issued out 
of a court of competent jurisdiction, he is protected by 
the writ; and evidence to charge him with knowledge 
that the judgment on which the execution was based 
had in fact been paid is inadmissible in an action for 
illegal seizure.—BARR V. COMBS, Oreg., 45 Pac. Rep. 
776. 
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46. EXECUTOR — Compensation — Assignment. — An 
assignment by an executor—who has been appointed 
by the probate court, and has secured the probate of 
the will—of compensation to be earned in defending 
against an appeal is void as against public policy.—IN 
RE KING’s ESTATE, Mich., 68 N. W. Rep. 154. 

47, FEDERAL CouRTS—Receiver of a National Bank.— 
A suit, brought against the receiver of an insolvent na- 
tional bank, as such, to establish a claim of the plaint- 
iff as a depositor in the bank, is a case arising under 
the laws of the United States, of which the United 
States Circuit Court has jurisdiction, irrespective of 
the citizenship of the parties.—BARTLEY V. HAYDEN, 
U.S.C. C0. (Neb.), 74 Fed. Rep. 913. 


48. FRAUDULENT CONVEYANCES — Garn'shment. — 
Where issues were joined between a judgment creditor 
and a garnishee as to the truth of the answer filed by 
the latter, and upon a hearing thereof the evidence 
disclosed that the garnishee had in his possession cer- 
tain property, which was duly conveyed to him by the 
judgment debtor to secure a valid indebtedness, and 
the evidence failed to show that the value of the prop- 
erty so mortgaged exceeded the amount secured 
thereby, held, that the court committed no error in 
discharging the garnishee. — UNITED STATES Nat. 
BANK OF ATCHISON V. POMEROY, Kan., 45 Pac. Rep. 
720. 

49. FRAUDS, STATUTE OF —Lease.—Rev. St. Ill. 1845, p. 
258, § 1 (Laws 1869, p. 363, § 1), providing that no action 
Shall be brought to charge any person upon any con- 
tract forthe sale of any interest in land for a longer 
term than one year, unless such contract shall be in 
writing and signed by the party to be charged there- 
with, or some other person thereunto authorized in 
writing signed by such party, does not apply to leases; 
and therefore an agent whose authority was not in 
writing; could make a valid lease for four years, 
though the lease was under seal, as the seal was mere 
surplusage.—MCINTOSH V. HODGES, Mich., 68 N. W. 
Rep. 158. 

50. GARNISHMENT.—A party in possession of a nego- 
tiable note, indorsed in blank by the person to whose 
order it was made payable, is prima facie the owner 
thereof, and may question the validity of garnishment 
proceedings by a creditor of the payee.—BANK OF CAL- 
IFORNIA V. J. L. MOTT IRON WORKS, Cal., 45 Pac. Rep. 
674. 

51. HUSBAND AND WIFE—Conversion of Wife’s Estate. 
—After a decree of separation of property, if the 
husband disposes of and converts to his own use the 
separate property of the wife, she has a legal mortgage 
against the property of the husband for reimburse- 
ment.—PASCAL V. FOLSE, La., 20 South. Rep. 750. 


52. HUSBAND AND WIFE—Conveyances Between.—A 
conveyance by a husband directly to his wife is valid, 
where it does not affect the right of creditors.—JOHN. 
SON V. BRAUCH, 8. Dak., 68 N. W. Rep. 173. 


53. HUSBAND AND. WIFE—Fraud—Mortgage.—A bank 
refused to carry a debt any longer without security, 
and the debtor thereupon represented to his wife that 
he could obtain money from the bank to put into his 
business, if she would give a mortgage to the bank on 
her separate property, and concealed the fact that the 
mortgage was to be used to pay an existing debt: Held, 
that the mortgage was void.—CITIZENS’ SAV. BANK V. 
DARLING, Mich., 68 N. W. Rep. 132. 

54. HUSBAND AND WIFE—Injury to Wife—Consequen- 
tial Damages.—In this State a husband may maintain 
an action against a municipal corporation proper to 
recover consequential damages sustained by him in 
the loss of the services of his wife on account of inju- 
ries received by her by reason of a defective side- 
walk, and also for the recovery of moneys expended 
by him for medical attendance.—MCDEVITT V. CITY OF 
ST. PAUL, Minn., 68 N. W. Rep. 178. 

55. INSOLVENT CORPORATION—Rights of Assignee.—A 
voluntary assignment for the benefit of creditors, 
made by an insolvent corporation without considera 





tion moving from the assignee to the assignor, eop. 
veys no title to the assignee, as against a receiver duly 
appointed on petition of a creditor.—OL°on v. Bayg 
oF Tacoma, Wash., 45 Pac. Rep. 734. 

56. INSURANCE—Conditions of Policy.—Where, at the 
date of two policies of insurance, one on a house, ang 
one on furniture therein, the furniture was in another 
house while the one insured was being repaired, butit 
was shown that the house was completed and the far 
niture removed therein before the policies were deliy. 
ered or paid for, neither the repairing of the house nor 
the removal of the furniture constitutes a defense tp 
an action to recover for their loss.—MASSELL V, Pro 
TECTIVE MUT. FIRE INs. Co., R.I., 35 Atl. Rep. 209, 


57. INSURANCE — Conditions of Policy—Waiver by 
Agent.—The conditions of a policy of fire insuraneg 
may be waived by a general agent of the companyis 
suing the same, notwithstanding the policy provide 
that no agent of the company Can waive any of its con 
ditions.—CONCORDIA FIRE INS. CO. V. JOHNSON, Kan, 
45 Pac. Rep. 722. 

58. INSURANCE — Notice of Incumbrance.—The fae 
that a mortgage executed on insured property is m 
corded does not constitute notice thereof to the insurer. 
To bind the company, it must have actual notice,or 
notice of such facts as to put it on inquiry.—UNrre © 
STATES INS. CO. Vv. MORIARITY, Tex., 368. W. Rep. 

59. JUDGMENT—Res Judicata.—Where a mortgage is — 
made to a husband and wife jointly, on the death of 
the wife testate title to her half vests in the executor 
and an action by him against the husband to recover 
one-half the sum collected by the latter on the mort 
gage is not barred by a foreclosure suit against the 
mortgagor and deceased’s heirs and devisees, to which 
the executor was not a party, and in which the hue 
band claimed sole ownership of the mortgage, and the 
court so decreed.—LUTTERMOSER V. ZEUNER, Mich.,@ 
N. W. Rep. 117. 2 

60. LANDLORD AND TENANT—Leasehold—Assignment — 
—Where there is an assignment in toto of a lease fora” 
number of years, there is an implied undertaking @ 
make out the lessor’s title to the demised premise | 
and that of the assignor to the lease itself, and the 
failure of the title of the assignor to the leasehold a& © 
tempted to be assigned constitutes a valid defense © 
an action to recover the purchase money from thea® 
signee.—JEFFERS V. EASTON, ELRIDGE & UO., Cal., 8 
Pac. Rep. 680. 

61. LIBEL — Construction.—Where the language # 
unambiguous, whether it constitutes a libel is a quet 
tion of law.—URBAN Vv. HELMICK, Wash., 45 Pac. Rep. 
747. 

62, LIBEL—Malice.—A publication charging plaintif 
with having been arrested for larceny, commenting 
upon her kleptomaniac tendencies, and stating that 
stolen property was found in her apartments, is libel- 
ous per se.—THOMAS V. BOWEN, Oreg., 45 Pac. Rep. ™®. 

63. LIMITATIONS OF ACTIONS—Waiver.—An agreement 
by the maker of a note, at the time of its execution, 0 
waive the statute of limitations in regard thereto, is 
valid, and estops the maker from defending an action 
thereon as barred by limitations.—STaTE TRUST 00. % 
SHELDON, Vt., 35 Atl. Rep. 177. 

64. MECHANICS’ LIEN—Material Men.—A person Col 
tracting to furnish material for a building, suchas 
docrs, sashes, blinds, etc., which, instead of manufact 
uring to order, he purchased ready made, is 4 mal 
man only.—WILSON V. HIND, Cal., 45 Pac. Rep. 6%. 

65. MECHANICS’ LIEN—Material Men.—One who agre® 
to furnish certain mantels, tiles, and grates, and P 
appurtenances thereof, and to deliver and set them in 
position, is a material man, and not an original com 
tractor.—BENNETT V. DAVIS, Cal., 45 Pac. Rep- 684. ; 

66. MORTGAGE—Assignment — Payment to Original | 
Mortgagee.—Payment of the amount due upon a mort 
gage to the mortgagee by the mortgagor the 
mortgage has been assigned, but without notice of th 
assignment by the mortgagor, will extinguish ia 
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mortgage.—OLSON Vv. NORTHWESTERN GUARANTY LOAN 
0o., Minn., 68 N. W. Rep. 110. 

61. MonTGAGES—Foreclosure Sale—Sheriff’s Com mis- 
sioss.—A sheriff is not entitled to commissions at a 
gale on mortgage foreclosure where the property is 
pid in by the plaintiff for the amount of the mortgage 
debt. SODERBERG Vv. KinG County, Wash., 45 Pac. 
Rep. 785. 

#8. MORTGAGEE—Lien—Estoppel by Silence.—Upon 
the facts in this case, it is held that plaintiff, by his 
acts, or silence when he should have spoken, during 
the pendency of certain proceedings under Gen. St. 
184, ch. 76, intentionally, or by his culpable negligence 
induced another party to purchase property at a re- 
eeiver’s sale, in good faith, and in the belief that a 
eertain mortgage lien on a part of the property had 
been or would be extinguished by such sale, and as 
against good faith purchasers from said party, and 
gbsequent incumbrancers, cannot now be heard to 
deny that the mortgage lien was extinguished by the 
gale,inan action to foreclose said mortgage as the 
equitable owner of the same.—BROWN V. UNION DEPOT 
§r. Ry. Co., Minn., 68 N. W. Rep. 107. 


#@. MUNICIPAL CORPORATION—Construction of Sewer 
—Assessment.—The fact that the power of a board to 
orderand construct a sewer was unwisely exercised, 
and the sewer was at the time of its completion im- 
possible of use, does not affect the validity of the pro- 
eeedings, nor relieve a property owner of liability to 
pay a tax therefor.—HARNEY V. BENSON, Cal., 45 Pac. 
Rep. 687. 

1. MUNICIPAL CORPORATION—Improvements—Abut- 
ting Owner.—Under a charter authorizing a city to 
improve and repair streets at the expense of the 
owners of the lots abutting upon such improvements, 
thecity cannot recover a personal judgment against 
such owner, but the expense is a charge only upon the 
abutting property.—IVANHOE V. CITY OF ENTERPRISE, 

_ Oreg., 45 Pac. Rep. 771. 
| 1. MunicrpaL CORPORATIONS—Public Improvements 
—Assessment.—When an assessment for paving the in- 
tersection of streets shows on its face that a greater 
Proportion of the expense has been assessed against 
the property than is authorized by the statute, the 
Property owner may, without appealing to the city 
touncil, resist the enforcement of the assessment.— 
| Keyyy v. KELLY, Cal., 45 Pac. Rep. 699. 

2. NEGLIGENCE—Bicycles—Injuries to Pedestrians. 
-Where a bicyclist, approaching a pedestrian from 
behind, who is unconscious of his approach, and who 
is walking on a path beside a highway, without giving 
Warning of his approach, strikes the pedestrian with 
his bicycle, the burden is cast on the bicyclist to 
show, to relieve himself from liability, freedom from 
ee urune v. HInDsS, Mich., 68 N. W. Rep. 


%. NEGLIGENCE — Injury to Child — Negligence of 
Parents—In an action for injuries to a child run over 
by defendant's buggy, where the evidence was clear 
&§ todefendant’s negligence, the burden of proving 
Contributory negligence on the part of the parents in 
illowing it to go out on the street rests on defendant, 
it Contributory negligence does not appear from 
er. evidence.—DALY V. HINZ, Cal., 45 Pac. Rep. 


4. NEw Triat—Amendment of Motion.—A motion 
fora new trial cannot be amended by adding thereto a 
teW and independent ground therefor, after the expi- 
tation of the time allowed by the statute in which to 
_nen motion.—PERRY V. EAVES, Kan., 45 Pac. Rep. 


%. New Ta1aL—Verdict—Power of Court.—The trial 
‘ourt has discretionary power to grant, of its own mo- 
tion, a new trial, in a personal injury case, on the 

_ Sound that the verdict was inadequate.—FT. WAYNE 

B. 1. Ry. Co. v. DonavaN, Mich., 68 N. W. Rep. 115. 
__%. Orricers—Commissioners — Liabilities.—An offi- 
St who, without legal excuse, fails to perform a min- 





isterial duty, is liable for the proximate results of his 
failure to any person to whom he owes performance 
of such duty.—STATE V. RuTH,S. Dak., 68 N. W. Rep. 
189. 

77. PARTY WALL—Alteration—Easement.—Where an 
adjoining owner and his predecessors in title had used 
for 20 years a wall, part of which was wholly situated 
on the land of their neighbor, for the support of their 
building, as easement in such land for such purpose 
was created by prescription.—BARRY V. EDLAVICH, 
Md., 35 Atl. Rep. 170. 


78. PAYMENT — Tender.—At the time for payment 
plaintiff came to defendant’s office, and, he being ab- 
sent, made tender to those in charge of the office, and, 
this being refused, he returned on the next week day 
and made tender to defendant: Held, that this was 
sufficient.—SLESINGER V. BRESLER, Mich., 68 N. W. 
Rep. 128. 


79. PRINCIPAL AND AGENT—Release of Carrier’s Lia- 
bility.—A drayman employed to haul powder from 
one depot to another, and ship it for plaintiff to its 
destination, had authority to sign ashipping order 
conforming to Civ. Code, § 2176, releasing defendant 
carrier from liability for loss occasioned by fire from 
any cause whatsoever.—CALIFORNIA POWDER WORKS 
v. ATLANTIC & P. R. Co., Cal., 45 Pac. Rep. 691. 


80. PRINCIPAL AND SURETY—Taking Security for Debt. 
—Where one of several sureties, after all have signed, 
but before the debt has been paid, obtained a mort- 
gage from the principal as indemnity, it inures to the 
benefit of his co-suréties.—FARMERS & TRADERS’ NAT. 
BANK OF LA GRANDE V. SNODGRASS, Oreg., 45 Pac. Rep. 
758. 


81. PUBLIC LanDS—Homestead Entry—Exemptions. 
—Under Rev. St. U. 8. § 2296, relating to homesteads, 
and providing that no lands acquired under such sec- 
tion shall become liable to the satisfaction of any debt 
contracted prior to the issuing of the patent therefor, 
land so acquired is not liable for a debt contracted by 
the applicant after final proofs are made, and before 
the issuance of the patent.—WALLOWA Nat. BANK V. 
RILEY, Oreg., 45 Pac. Rep. 766. 


82. QUIETING TITLE — Ownership.—Ownership or 
seisin of real property is a fact that may be pleaded, 
proved, and found as a material, ultimate factin any 
case involving title to the property.—GAVIN V. SWAIN, 
Cal., 45 Pac. Rep. 677. 


83. RAILROAD BONDS — Negotiabie without Indorse- 
ment.—The bonds of an Ohio railroad corporation, 
payable in New York City to bearer, are negotiable 
without indorsement, although sealed with the corpo- 
rate seal, notwithstanding that they were made in 
1864, while section 1 of the act of 1820 (1 Swan & C. 862), 
in relation to negotiable paper, was in force.—PITTS- 
BURGH, C.,C. & 8T. L. Ry. Co. Vv. LYNDE, Ohio, 44 N. 
E. Rep. 596. 


84. RBAL ESTATE AGENT — Commission.—A vendor 
cannot escape liability for commissions to the agent 
employed to negotiate a sale of the land, on complet- 
ing himself a sale to a purchaser with whom the agent 
had been negotiating, by including in the sale other 
lands in addition to those the agent was employed to 
sell.—RANSON V. WESTON, Mich., 68 N. W. Rep. 152. 

85. RELEASE OF JOINT TORT-FEASORS.—Where sev- 
eral defendants are charged as joint tort-feasors, a re- 
lease of any one of them, by withdrawai of the action 
against him onthe payment of asum agreed upon be- 
tween him and the plaintiff, operated to release other 
defendants from all further liability.—-CHETWoOOD Vv. 
CALIFORNIA NAT. BANK OF SAN FRANCISCO, Cal., 45 Pac. 
Rep. 704. 

86. RES JUDICATA.—The decision of a motion to dis- 
charge from an attachment certain property claimed 
by the maker of the motion under a chattel mortgage 
executed in his favor by the defendant in the action, 
onthe ground that his lien is prior to that ofthe at- 
tachment, is not conclusive, and the same subject- 
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matter may be investigated in a subsequent action 
brought by the mortgagee to recover possession of the 
same property.—FRAZER V. BARRY, Kan., 45 Pac. Rep. 
724. 

87. SaLE—Conditional Sale—Rights of Seller.—A note 
given for a boiler, etc., provided that title to the prop- 
erty should remain in the seller until the full price was 
paid, and in case of default in payment the property 
**may be taken back” by the seller, and “in such case” 
all payments made shall be deemed payments for use, 
etc.: Held, that the seller could not refuse to accept 
the sum due on the note at any time before possession 
of the property was actually taken by him, though he 
had, after defanit, elected to take the property.— 
VAUGHN V. MCFADYEN, Mich., 68 N. W. Rep. 135. 

88. SCHOOL DISTRICTS — Division — Liability of New 
Districts.—Where, after a school district has issued 
bonds for the erection of a school house,part of its 
territory is made into new districts, under a ‘general 
law which does not expressly provide thatthe new 
districts shall be liable fora proportionate share of 
the debts of the old district, neither the old district nor 
a creditor thereof can enforce against the new districts 
a liability on such bonds, especially where the school 
house remains in the old district.—LIVINGSTON Vv. 
SCHOOL DIST. NO. 70F BROOKINGS CounNTY, S.Dak., 
68 N. W. Rep. 167. 

89. TAXATION — Bonds—Non-resident Corporation.— 
Bonds of a railroad corporations organized in Arizona, 
payable in New York, and secured by a mortgage in 
Arizona, may be taxed in California as the property of 
a permanent resident of California, under Const. 1879, 
art. 13, § 1, which defines property for the purposes of 
taxation, and expressly declares it to include, among 
other things, moneys, credits, and bonds.—MACcKaAyY V. 
CITY AND COUNTY OF SAN FRANCISCO, Cal., 45 Pac. Rep. 
696. 
90. TAXATION — Deduction for Indebtedness.—Under 
Hill’s Ann. Laws, § 2832, providing that whenever the 
assessor, through mistake or otherwise, shall return 
as taxable property a greater amount than should be 
assessed to any person, the sheriff may remit the ex- 
cess upon affidavit that the property was wrongfully 

d, d will not lie to compel the sheriff to 
allow a deduction from the taxes on account of indebt- 
edness, such deduction not being contemplated by the 
statute.—STEEL v. FELL, Oreg., 45 Pac. Rep. 794. 

91. TAXATION—Equalization.—How. Ann. St. § 1027, 
requires the supervisors to examine the assessment 
rolls of the several townships, and ascertain whether 
the relative valuation of the “real” property has been 
uniformly estimated, and to equalize the same by ad- 
ding to or deducting from the valuation of the “taxable 
property” in any township such an amount as will 
produce an equal valuation of the “real” property in 
the county, etc.—AUDITOR GENERAL V. LONGYEAR, 
Mich., 68 N. W. Rep. 130. 

92. TENANCY IN COMMON—Conversion by Cotenant.— 
A tenant in common of personal property, to the act- 
ual possession of which he is entitled, may maintain 
an action for conversion against his cotenant who de- 
nies his interest and by whose acts the plaintiff has 
been deprived of the possibility of any enjoyment of 
the property.—WoOoD V. STEINAUR, 8. Dak., 68 N. W. 
Rep. 160. 

93, TRIAL BY COURT — Finding.—Where an action to 
recover the difference between the price paid for 
wheat and its actual value, on account of its failure to 
come up to the grade for which it was sold (the seller 
having agreed to repay such difference in such case), 
is tried to the court, a finding asto the existence of 
the promise to repay is a finding on a material issue, 
and necessary to entitle plaintiff to a judgment, 
though no request is made therefor.—Moopy Vv. RICH- 
ARDS, Oreg., 45 Pac. Rep. 777. 

94. TRIAL—Instruction.—A statement by the court to 
the jury, in refusing an instruction that he did not 
know as to the accuracy of the figures contained 
therein, is not an approval of the instruction in other 








respects, which is prejudicial, where thejury were fully 
and fairly instructed.—COOMBS V. RADFORD, Mich.,@ 
N. W. Rep. 123. 

95. TrRusT — Enforcement of Verbal Trust.—Under 9 
How. Ann. St. § 5569, providing that where a grant jg 
made to one person, and the consideration is paid by 
another, no use or trust shall result in favor of the 
person by whom the payment is made, a reconveyanes 
cannot be enforced from a grantee to whom title ig 
taken for convenience, though he paid no consider. 
tion, in the absence of a written declaration of trust. © 
TIFFANY V. TIFFANY, Mich., 68 N. W. Rep. 127. ; 


96. WATERS—Wharves — Private Ownership.—l Hilly 
Code, § 2136, authorizing individuals to construg ” 
wharves, and providing they may charge for wharfage- 
such rates as may be reasonable, does not prevent 4 
wharf owned by an individual from partaking, from itj " 
use by the public in general on payment of a fixed rate” 
for wharfage, of the nature of a public wharf, 80 ast) © 
entitle all to its use on payment of reasonable whart 


age rates.—BARRINGTON V. COMMERCIAL DOCK 00, | 


Wash., 45 Pac. Rep. 748. 


97. WILL—Action to Set Aside Probate.—aA bill toa — 
aside the probate of a will will be denied, on the” 
ground of laches, where it appears that complainant 
who was a devisee, knew of the execution of the will” 
and had requested asale of the land devised to he 
thereunder, and had acquiesced in the disposition ot 
the property underthe will for 20 years.—CORBY ¥ 
TROMBLEY, Mich.,68N. W. Rep. 140. 43 

98. WILL—Devise — Remainders.—Where testatorde 
vises land to two sons, with remainder to the children” 
of each forthe share of the parent, the remainder, 
contingent because at testator’s death the sons Y 
no children, becomes vested on their having children, 
and in no wise remains contingent because of the por 
sibility of the birth of other children; so thatthe is 
phangs’ court has no jurisdiction, under the Price AG® > 
sell the property, its authority thereunder not exten? 
ing to vested remainders.—ANTHRACITE SAV. BANE W” 
LES, Penn., 35 Atl. Rep. 187. b. 

99. WILL — Limited Estate — Widowhood.—Unda@ 


provisions by a testator bequeathing to his wite“al | 


my estate, real and personal, for and during her nab 
ural life or widowhood. Upon the death of my wilt 
or marriage, I give all my property to my three chik” 
dren,”—the widow takes an interest or estate inthe 
property limited to widowhood, and determinable@ 
marriage.—WOOTEN V. HousE, Tenn., 36 8. W. Rep. 
982. 

100. WILLS — Rights of Posthumous Child.—Undet 
Civ. Code, § 1306, a son born after the execution ot a 
will, and not having been provided for or mentioned — 
therein, takes the same portion of his father’s estate 
that he would have succeeded to if the testator had” 
died intestate, and his right to doso will not be af 
fected by a reference in the will to the testator’s 80m 
then living and who are specially mentioned.—PAINTsR 
Vv. PAINTER, Cal., 45 Pac. Rep. 689. 

101. WITNESS—Credibility.—It is proper to refuse aa 
instruction which characterizes a witness aga “spor 
ter,” and which tells the jury to take his testimony 
with extreme care and suspicion, when there is noth 
ing inthe conduct or demeanor of such witness tot 
flect unfavorably upon his credibility, except his ad: 
mission that he made a purchase of intoxicating liquor 


from one reputed to be engaged in the illegal sale | 


thereof, intending, if called upon, to testify thereto. 
STATE V. KEys, Kan., 45 Pac. Rep. 727. 

102. WRONGFUL ATTACHMENT — Pleading.—In a0 8 ~ 
tion for unlawful attachment, not brought upon the 
attachment bond, the complaint must allege thatthe” 
attachment was sued out maliciously, and without 
probable cause, and the omission of such allegation | : 
not cured by verdict where the sufficiency of the 
pleading is challenged at the trial.—MITCHBLL ¥. Si” 
VER LAKE LODGE NO. 84, I. 0. O. F., Oreg., 45 Pac. Bep: J 
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